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EXECUTIVE DIGEST

INTRODUCTION

Department of Justice (Department) Special Agents, Deputy Marshals,
and correctional personnel may use less-lethal weapons when circumstances
require use of some force, but use of deadly force would not be appropriate.!
Use of these weapons can also enhance the safety of law enforcement officers
and the public during law enforcement operations. However, while less-lethal
weapons are less likely to cause serious injury or death than firearms,
significant injuries and fatalities can result from their use.

The Department’s law enforcement components — the Bureau of Alcohol,
Tobacco, Firearms and Explosives (ATF); Drug Enforcement Administration
(DEA); Federal Bureau of Investigation (FBI); Federal Bureau of Prisons (BOP);
and United States Marshals Service (USMS) — use several types of less-lethal
weapons. The only less-lethal weapons provided to FBI and DEA Special Agents
are batons and pepper spray. In addition to batons and pepper spray, ATF,
BOP, and USMS personnel can use less-lethal weapons that include “bean bag”
shotgun rounds (bean bag rounds), baton launchers, and rubber projectiles.
Also in 2002, after successful pilot testing at its facilities, the BOP approved the
PepperBall system, which involves firing projectiles containing highly irritating
pepper powder. In addition, ATF and the USMS have approved the use of the
Taser, a conducted energy device that is a more sophisticated less-lethal
weapon.2 The Taser delivers an electric charge intended to cause temporary
loss of muscle control. ATF began providing Tasers to its Special Agents in
January 2006 after completing a year of pilot testing. In April 2006, the USMS
approved the use of Tasers by Deputy Marshals.3

1 “Use of force” is defined as the amount of effort required by law enforcement personnel
to compel compliance by an unwilling subject. “Deadly force” is defined as an amount of force
that is likely to cause either serious bodily injury or death to another person.

2 Although the term “Taser” is commonly used to refer to all types of conducted energy
devices, Tasers are specific weapons made by Taser International Inc. Taser International is the
market leader in conducted energy devices and sells several models to law enforcement agencies
and individuals for personal use. Stinger Systems is another manufacturer of conducted energy
devices. In this report, we use the term “Taser” when referring to devices made only by Taser
International and “conducted energy devices” to mean all such devices. See Appendix I for
descriptions of all the less-lethal weapons discussed in this report.

3 The USMS’s Special Operations Group had been using Tasers since 2000.
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There have been no reported fatalities resulting from the use of less-lethal
weapons by Department components. However, fatalities have occurred at the
state and local level, particularly following the use of conducted energy devices.
For example, one recent study reported that over the last 8 years 334 people
have died after being subjected to a Taser discharge by state or local law
enforcement officers. Medical examiners concluded that the use of a Taser
contributed to or caused at least 50 of these fatalities. The remaining 284
fatalities were largely attributed to other factors such as drug intoxication.4

In addition to the less-lethal weapons already being used by the
Department, the Office of the Inspector General (OIG) learned of several
emerging weapon technologies that could be implemented by the Department in
the future. These newer less-lethal weapon technologies are either under
development or in use by other law enforcement agencies and the military.
Some of these weapons will present new challenges concerning deployment and
oversight to ensure proper use, particularly since some of these weapons leave
no marks or residue when used. For example, the long-range acoustic device —
currently used by the New York Police Department - is a weapon that
incapacitates individuals using high-energy sound waves aimed at a specific
target.

The OIG conducted this review to determine the types of less-lethal
weapons used by the Department’s law enforcement components; the extent to
which the components are using these weapons; whether training and controls
have been implemented to ensure the weapons are used properly; whether
Department components have identified the impact of using these weapons on
their missions; and whether the Department assesses, deploys, and oversees
new and emerging less-lethal weapon technologies.

In addition, the OIG examined research related to less-lethal weapons
conducted or funded by the Department’s National Institute of Justice (NIJ).
We also reviewed the Civil Rights Division’s investigations of less-lethal weapon
usage by Department law enforcement components and state and local law
enforcement agencies.

4 Amnesty International, “Less Than Lethal”? The Use of Stun Weapons in US Law
Enforcement (December 16, 2008), www.amnesty.org/en/news-and-updates/report/tasers-
potentially-lethal-and-easy-abuse-20081216 (accessed April 8, 2009). The report stated it was
difficult to determine through autopsy alone whether a Taser caused or contributed to a fatal
arrhythmia as there are often no direct pathological signs. However, the autopsy findings
highlight risk factors similar to those cited in a National Institute of Justice report discussed in
the Background section of this OIG report.
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RESULTS IN BRIEF

As shown in Table 1 on page vi, all the Department components we
reviewed authorize and train some of their personnel to use specific less-lethal
weapons in the performance of their duties. However, the extent of use of less-
lethal weapons varies widely by component: the DEA reported no use; the FBI
reported limited use; ATF’s and the USMS’s statistics reported moderate but
increasing use; and the BOP’s data showed the most use.

The Department’s “deadly force” policy addresses the use of deadly force,
but does not specifically address the use of less-lethal weapons. Therefore, in
the absence of a Department-wide policy on the use of less-lethal weapons,
Department components have developed individual policies to guide their
personnel in the use of these weapons. The components’ less-lethal weapons
policies are based on reasonableness, which is the standard set forth in the
Department’s deadly force policy. Specifically, according to the Department’s
deadly force policy, the force used by a Department law enforcement employee
must be reasonable under the circumstances and is considered to be
appropriate when “the officer has a reasonable belief” that such force is
necessary.®

Although Department components have established policies for their
personnel’s use of less-lethal weapons, only ATF mandates that state and local
members of its task forces abide by its less-lethal weapons policies, including
ATF’s Taser policy. Conversely, the USMS, through its memoranda of
understanding with state and local law enforcement agencies, allows task force
officers to follow their home agencies’ less-lethal weapons policies. The use of
less-lethal weapons by state and local law enforcement officers participating on
FBI and DEA task forces is subject to the FBI’s and DEA’s general use of force
policies. For the DEA, state and local officers participating on DEA task forces
must also follow the DEA’s policies concerning the baton and pepper spray. For
the FBI, the specific guidance concerning the use of all less-lethal weapons by
task force officers is provided by their home agencies’ less-lethal weapons
policies. Because the DEA’s and FBI’s policies only address those weapons
issued to their personnel, which do not include conducted energy devices, both
agencies rely on the state and local task force officers’ home agencies to provide
guidance on the use of conducted energy devices if they carry these weapons
while participating on FBI and DEA task forces.

5 The Department of Justice’s Deadly Force Policy (July 1, 2004) provides general
principles concerning the use of deadly force by Department law enforcement and correctional
officers and when their use of deadly force is appropriate.

U.S. Department of Justice iii
Office of the Inspector General
Evaluation and Inspections Division



All of the components’ policies require that Special Agents, Deputy
Marshals, and correctional staff report all incidents in which they use less-
lethal weapons through the components’ use of force reporting procedures.
However, we found that the components did not adequately compile or assess
their less-lethal weapons usage data to identify trends in, or benefits from, their
use of these weapons.

The USMS maintained the most detailed data related to its use of less-
lethal weapons and produced annual reports quantifying its use. However, the
USMS had not assessed the weapons’ impact on its operations. ATF provided
data on its increasing use of less-lethal weapons at our request, and included
data on shootings and other use of force incidents in annual internal agency
reports beginning in FY 2006, but had never formally analyzed the data. The
FBI had statistics on annual use of less-lethal weapons, but had not analyzed
the data because its use of less-lethal weapons was very limited. The BOP also
provided data it had collected on its personnel’s use of less-lethal weapons, but
analysis of this data was difficult because the BOP only recorded use of less-
lethal weapons as text in database comment fields. The DEA reported that it
had no statistics because its Special Agents had not used the less-lethal
weapons the DEA provides to them (baton and pepper spray).

No component has reported any fatalities or significant injuries resulting
from the use of any type of less-lethal weapon. Additionally, we found only
isolated incidents of reported misuse of less-lethal weapons.

ATF, the BOP, and the USMS have obtained new less-lethal weapons in
the last several years. However, we found no coordinated Department-wide
assessment of new less-lethal weapon technologies or development of use
policies and training materials. Instead, the Department components are
performing these functions independently. As a result, the components are not
informed of, or guided by, work done elsewhere in the Department.

The NIJ funds research and the Civil Rights Division conducts
investigations that yield detailed information about law enforcement policies
and practices, some involving use of less-lethal weapons, at the state and local
levels. We believe that the Department’s law enforcement components could
benefit from similar information when developing or reconsidering their policies
and practices, but no formal mechanism exists for sharing the information. For
example, in 2008 the Civil Rights Division completed an extensive review of a
local law enforcement agency that identified deficiencies in that agency’s use of
and policies on conducted energy devices. However, of the officials we
interviewed from ATF and the USMS, only one was aware of the findings.
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In sum, we found no coordinated Department efforts either to develop
coordinated policies and training on the use of less-lethal weapons or to assess
the efficacy of new less-lethal weapon technologies. In addition, the
components have not adequately assessed trends in, or results from, their use
of less-lethal weapons. Further, the components rely on state and local
agencies’ policies for use of less-lethal weapons by state and local task force
officers on Department task forces. We believe that Department components’
use of less-lethal weapons, coupled with the rising incidence of deaths
associated with their use by state and local law enforcement, particularly
conducted energy devices, highlights a need for more coordinated Department
policy, guidance, and communication on the use of less-lethal weapons.
Additionally, a coordinated Department policy would help ensure the
appropriate use of less-lethal weapons by state and local law enforcement
officers participating on all of the different Department task forces.

The following sections provide a more detailed discussion of the OIG’s
findings.

The Department’s law enforcement components are expanding their use of
less-lethal weapons and are continuing to acquire new less-lethal
technologies.

All five of the Department’s law enforcement components authorize the
use of some form of less-lethal weapons, such as batons, bean bag rounds,
rubber projectiles, or pepper spray. In addition to these weapons, ATF and the
USMS provide their Special Agents and Deputy Marshals with the Taser device.
The BOP provides its correctional officers with access to the PepperBall system
and electronic custody control belts. As shown in Table 1, FBI and DEA Special
Agents only use batons and pepper spray.
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Table 1: Less-Lethal Weapons Used by Department Components

Type of Less-Lethal Weapon Component

Impact Weapons ATF BOP DEA FBI USMS
Baton v v v v v
Bean Bag Shotgun Rounds v v v
Baton Launcher v v
Rubber Projectiles, Pellets v

Chemical Agents
CS Gas (Tear Gas) v a v v a
Pepper Spray v v v v v
PepperBall System v
StingBall v

Conducted Energy Devices
Electronic Custody Control Belt, Stun v v
Belt, or “Band-It” Electronic Restraint
Taser v v
Ultron II Contact Stun Device v
Sound Weapon

Aerial Dispersion Shotgun Round v

a Only ATF’s Special Response Teams and the FBI’s Special Weapons and Tactics
teams have access to tear gas.

Source: OIG survey of ATF, BOP, DEA, FBI, and USMS.

ATF and USMS personnel are increasing their use of less-lethal weapons
to perform their duties. At ATF, the Taser was the most used weapon in
FY 2007 and FY 2008, and use of other less-lethal weapons, including the
baton launcher, increased as well. Use by USMS personnel increased from
27 instances in FY 2003 to 156 instances in FY 2008. According to ATF
officials, ATF’s use has expanded because it has handled an increasing amount
of street-level crime. USMS officials said their acquisition and use of less-lethal
weapons has increased because they believe these weapons help support the
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USMS’s mission.® ATF Special Agents and USMS Deputy Marshals often must
obtain compliance from subjects in situations that would justify the use of
deadly force. However, in some situations, less-lethal weapons would be useful.
For example, if a subject or fugitive refuses to obey verbal commands and
physically resists being placed in custody, less-lethal weapons such as the
Taser allow law enforcement officers to avoid engaging in hand-to-hand scuffles
with subjects. Use of less-lethal weapons in these circumstances reduces the
risk that subjects may wrest a firearm away from the Special Agent or Deputy
Marshal.

Of all Department components, the BOP has made the most use of less-
lethal weapons in each of the past 5 years, from FY 2004 through FY 2008.
Additionally, BOP personnel increased their use of less-lethal weapons from 192
instances in FY 2004 to 476 instances in FY 2007.7 According to BOP officials,
the BOP uses less-lethal weapons to obtain inmate compliance and quell
potential disturbances, which helps balance the BOP’s responsibilities to
maintain order and protect the safety of inmates and correctional officers. In
addition to batons and pepper spray, the BOP uses aerial dispersion rounds,
the PepperBall system, rubber projectiles, StingBalls, tear gas, bean bag
rounds, and electronic custody control belts. Unlike ATF and the USMS, the
BOP does not use Tasers because inmates could gain control of a device and
use it as a weapon against BOP staff or other inmates.

In contrast, historically, the DEA and FBI have had few incidents in
which less-lethal weapons were used. The only less-lethal weapons these
agencies provide their Special Agents are batons and pepper spray.® DEA
officials told the OIG that DEA Special Agents had not reported any use of less-
lethal weapons during the period we reviewed (FY 2002 through FY 2008).
According to DEA officials, when its Special Agents arrest the targets of long-
term and undercover investigations, they usually do so with maximum force

6 The USMS’s mission includes arresting violent fugitives; providing federal courthouse
security; protecting judges, witnesses, jurors, and members of the public; and transporting and
detaining federal prisoners.

7 We compared FY 2004 to FY 2007 because the BOP did not track the use of less-
lethal weapons in separate categories prior to spring 2004, and we were able to obtain only
partial year data for FY 2008.

8 The exception is that FBI Special Weapons and Tactics (SWAT) teams, which are
specially trained teams of Special Agents at each of the FBI’s 56 field offices. SWAT teams are
equipped with tear gas, a less-lethal weapon not made available to ordinary FBI Special Agents.
SWAT teams are trained to intervene in high-risk events, such as hostage or barricade
situations. From FY 2003 through FY 2008, FBI SWAT teams used tear gas in 12 different
operations.
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under conditions that are not conducive to the use of less-lethal technologies.®
According to the FBI, there are Special Agents who always carry less-lethal
weapons, but its personnel use pepper spray no more than five times a year and
many of those instances involve spraying dogs. FBI officials also said that FBI
Special Agents often choose not to carry less-lethal weapons because their daily
activities do not lend themselves to the use of that type of weapon.10

No Department policy specifically governs the use of less-lethal weapons
by its law enforcement components or the state and local law enforcement
personnel serving on Department task forces.

The only use of force policy issued by the Department relates to the use of
deadly force. This policy does not specifically address the use of less-lethal
weapons. As a result, the Department’s policy governing the use of less-lethal
weapons can be inferred from its deadly force policy:

Law enforcement officers and correctional officers of the
Department of Justice may use deadly force only when necessary,
that is, when the officer has a reasonable belief that the subject of
such force poses an imminent danger of death or serious physical
injury to the officer or to another person.!!

In the absence of a Department policy on the use of non-deadly force, or
on the use of less-lethal weapons, all of the components that use less-lethal
weapons have developed their own policies controlling use of these weapons.
The components’ policies are based on an “objective reasonableness” standard,
which is the standard set forth in the Department’s deadly force policy.
Specifically, according to the Department’s deadly force policy and previously
issued commentary that provided “practical guidance” to the components, the
force used must be reasonable under the circumstances and is appropriate
when “the officer has a reasonable belief” that such force is necessary.12 For
example, the USMS policy for use of less-lethal weapons states that Deputy

9 DEA officials said that when Special Agents apprehend suspects, they often do so
wearing full protective gear and with firearms drawn in case deadly force becomes necessary.

10 While we were told that FBI Special Agents often do not carry the less-lethal weapons,
FBI policy states that Special Agents must use alternative methods and tactics when the use of
deadly force is not authorized under the deadly force policy.

11 Department of Justice, Deadly Force Policy, July 1, 2004.

12 When the Department issued its current policy in 2004, it did not include
commentary that was provided when the Department’s Policy Statement on the Use of Deadly
Force was approved by the Attorney General on October 17, 1995. www.usdoj.gov/ag/
readingroom /resolution14c.htm (accessed April 8, 2009).
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Marshals may use “non-lethal” force when they have reasonable grounds to
believe that such force is necessary to:

protect themselves or others from physical harm,
restrain or subdue a resistant prisoner or suspect,
make an arrest, or

prevent a prisoner from escaping.

e S

The USMS policy further states that a Deputy Marshal using an authorized
non-lethal device should use only the minimum force necessary to control a
subject and then should stop using the device.13

Although Department components have established policies for their
personnel’s use of less-lethal weapons, only ATF mandates that state and local
members of its task forces abide by its less-lethal weapons policies, including
ATF’s Taser policy. Conversely, the USMS, through its memoranda of
understanding with state and local law enforcement agencies, allows task force
officers to follow their home agencies’ less-lethal weapons policies. The use of
less-lethal weapons by state and local law enforcement officers participating on
FBI and DEA task forces is subject to the FBI’s and DEA’s general use of force
policies. For the DEA, state and local officers participating on DEA task forces
must also follow the DEA’s policies concerning the baton and pepper spray. For
the FBI, the specific guidance concerning the use of all less-lethal weapons by
task force officers is provided by their home agencies’ less-lethal weapons
policies. Because the DEA’s and FBI’s policies only address those weapons
issued to their personnel, which do not include conducted energy devices, both
agencies rely on the state and local task force officers’ home agencies to provide
guidance on the use of conducted energy devices if they carry these weapons
while participating on FBI and DEA task forces.

The Department’s components operate hundreds of task forces that
involve thousands of state and local law enforcement officers across the
country.14 Without a specific policy to the contrary, state and local law
enforcement officers participating on DEA, FBI, and USMS task forces may
carry and use less-lethal weapons in accordance with their home agencies’
policies. State and local law enforcement agencies increasingly equip their
officers with less-lethal weapons, particularly conducted energy devices, and we

13 USMS Directive 8.31, Use of Force, June 29, 2005.

14 See, for instance, U.S. Department of Justice Office of the Inspector General,
Coordination of Investigations by Department of Justice Violent Crime Task Forces, Evaluation
and Inspections Report I-2007-004 (May 2007), and The Department of Justice’s Terrorism Task
Forces, Evaluation and Inspections Report I-2005-007 (June 2005).
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determined that state and local officers have used Tasers at least 18 times since
FY 2005 while serving on ATF and USMS task forces.

Department components’ reliance on state and local agencies’ policies for
use of less-lethal weapons by state and local task force officers may not be
adequate to protect the Department’s interests in the event a subject is
seriously injured or killed by the use of a less-lethal weapon.

Finally, we found that guidance regarding the appropriate use of less-
lethal weapons is often provided as a part of the components’ initial and re-
certification training programs for Special Agents, Deputy Marshals, and
correctional facility personnel. However, similar guidance is not contained in
the components’ formal policies. In addition, the information on use of less-
lethal weapons found in training materials is generally considered advisory, not
mandatory policy that the task force officers (or the components’ own personnel)
would be required to follow. For example, ATF’s Taser training curriculum
describes situations in which employing a Taser would be an appropriate use of
force. In contrast, ATF’s Taser Policy states only that “the [Taser] is classified as
an intermediate weapon and is an alternative to impact weapons and chemical
sprays.” Thus, even if state and local task force officers were provided with
components’ less-lethal weapons policies, they would not receive specific
guidance on reasonable and appropriate use contained in the components’
training materials. However, state and local law enforcement officers serving on
ATF task forces for an extended duration participate in ATF’s quarterly tactical
training, which addresses the use of less-lethal weapons, including Tasers.

All components require their personnel to report any use of less-lethal
weapons, but the components do not adequately compile and analyze the
resulting reports.

All components have policies that require Special Agents, Deputy
Marshals, and correctional personnel to report, through their use of force
reporting procedures, all incidents in which they use less-lethal weapons.
Despite these reporting requirements, we found that the components did not
have complete data on their personnel’s use of less-lethal weapons during the
7-year period covered by the OIG’s review. Also, the components generally did
not evaluate their use statistics to determine trends in, or benefits from, their
use of less-lethal weapons.

We found that the USMS maintained the most detailed use of force data
related to less-lethal weapons of the five Department components and produced
annual reports detailing the number of such uses. However, the USMS had not
assessed the weapons’ impact on USMS operations. For example, the USMS
had not attempted to quantify whether its increased use of the Taser had
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resulted in any reduction in subject or officer injuries. Further, we found that
the USMS’s methodology for generating summary tables for use of force
statistics was inconsistent.

The BOP began collecting data related to the use of less-lethal weapons in
spring 2004. However, we identified problems with the BOP’s method of
recording information about its use of less-lethal weapons that reduce the
data’s utility for compiling statistics or analyzing trends. First, although the
BOP provided statistical data for pepper spray and bean bag round usage, it
was unable to provide total usage data for several other less-lethal weapons.
For these other less-lethal weapons, the BOP records their use as text in a
database comment field. This manner of record keeping makes producing
aggregate data on the use of less-lethal weapons onerous and prone to error. !5
Second, the BOP’s database is designed to track information by inmate rather
than by each use of a weapon. Because one use of a weapon such as tear gas
or the PepperBall system may affect multiple inmates, the database contains
many duplicate entries, overstating the reported uses of less-lethal weapons.

The other three components’ record keeping practices for uses of less-
lethal weapons varied. ATF was able to provide data showing its increasing use
of less-lethal weapons, but had not analyzed the data in any formal manner.
The FBI had compiled some annual use statistics, but had not analyzed the
data because its use of less-lethal weapons was limited. The DEA stated that it
had no statistics because its Special Agents had not used less-lethal weapons.

None of the components reported any fatalities or significant injuries from
their personnel’s use of less-lethal weapons.

When Special Agents, Deputy Marshals, and correctional staff report their
use of less-lethal weapons, these reports and any subsequent after-action
assessments must also identify any injuries or fatalities that occurred. During
the period of this review, FY 2002 through FY 2008, Department components
reported no fatalities or significant injuries to subjects or inmates resulting from
the use of less-lethal weapons. This stands in contrast to the fatalities and
significant injuries associated with the use of less-lethal weapons by state and
local law enforcement during the same period. 16

According to component officials whose personnel use the Taser, their
personnel were less likely than state and local law enforcement officers to

15 In fact, the OIG had to manually search the documentation provided by the BOP to
compile the statistics shown on page 24.

16 Amnesty International, 2008.
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confront the types of situations that may increase the risk of serious injuries
and fatalities associated with the use of conducted energy devices. They said
that state and local agencies are more likely to encounter individuals under the
influence of drugs or alcohol, or individuals suffering from mental illness. Some
studies of conducted energy devices have indicated that the presence of drugs,
alcohol, and mental illness may raise the risk of injury and fatality resulting
from the use of such weapons. Component officials also said training programs
provided to Special Agents and Deputy Marshals on the use of Tasers have
helped prevent fatalities and serious injuries.

While the components did not report any fatalities or serious injuries
during our review period, our review of BOP data for 203 incidents of the
PepperBall system’s use from FY 2004 through June 2008 showed that the
weapon caused minor to moderate injuries to inmates in 65 of those incidents
(33 percent). The injuries described in the BOP’s records appeared moderate in
8 instances and minor in 57 others. Injuries recorded in the BOP’s database for
the remaining 138 instances did not appear related to the PepperBall system’s
use.

We also found several reports of isolated incidents of misuse of less-lethal
weapons by component personnel. The BOP identified eight incidents of
substantiated misconduct involving BOP employees’ use of less-lethal weapons
from FY 2002 through FY 2007. ATF identified one instance of the misuse of a
Taser by one of its Special Agents.

One of the eight BOP incidents occurred when two correctional officers
deployed a PepperBall system without authorization in response to a fight
between two inmates. Further, a supervisor failed to ensure the inmates were
medically assessed and decontaminated following the incident. As a result of
the misuse of the PepperBall system, the two correctional officers were
suspended for 14 days, and the supervisor was demoted.

All uses of force by BOP correctional staff require after-action reports.
However, the use of a less-lethal weapon is investigated only if an allegation of
inmate abuse is made. According to officials from the BOP Office of Internal
Affairs, if they receive allegations that an inmate was abused with a less-lethal
weapon, the complaint is forwarded to the OIG Investigations Division and the
Department’s Civil Rights Division. If the OIG and the Civil Rights Division
decline to pursue the allegation, the BOP Office of Internal Affairs either
handles the investigation as a misconduct case or assigns the complaint to the
institution where the incident occurred for investigation. In conducting these
investigations, BOP officials said they examine whether the use of force was
authorized and whether it was exercised properly. All eight of the incidents
referenced above were declined for prosecution by the Civil Rights Division’s
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Criminal Section, and the cases were returned to the BOP for consideration of
discipline.

The incident involving an ATF Special Agent occurred when he used a
Taser belonging to a local law enforcement officer against a subject without
proper justification. Pursuant to ATF policies, the Special Agent’s field division
reported the use of the Taser to ATF’s Shooting Review Coordinator, who
forwarded the matter to the integrity section of ATF’s Internal Affairs Division,
due to the nature of the incident. Following an investigation, ATF concluded
that the Special Agent had exercised poor judgment in using the Taser on the
subject. The Special Agent received a 14-day suspension.!”

The DEA, FBI, and USMS did not identify any instances of misuse of a
less-lethal weapon by a Special Agent or Deputy Marshal during the period of
our review.

In reviewing the use of less-lethal weapons, including Tasers, ATF and the
USMS do not always perform the same type of review as would occur for
firearms discharges. For both components, uses of force, including uses of less-
lethal weapons, are investigated if a subject is seriously injured or killed or if
non-frivolous allegations of misconduct are made against the Special Agent or
Deputy Marshal involved in the incident. For ATF, a non-frivolous allegation of
excessive use of force would be investigated by the Integrity Section of ATF’s
Internal Affairs Division. For the USMS, an allegation of excessive force would
be investigated by the USMS Office of Inspections. For both ATF and the USMS,
in cases where no significant injury occurred or there was no indication of
improper use of force, the field office involved conducts a review and produces a
factual record of the incident and submits the report to the appropriate entity —
either ATF’s Internal Affairs Division or the USMS Office of Inspections.18

The components independently assess new less-lethal weapons and have
separately developed policy and training materials for these weapons.

The components that acquired new less-lethal weapon technologies
during the period we reviewed — ATF, the BOP, and the USMS - conducted
independent research and testing of the weapons prior to acquiring them,
developed policies, and trained new and existing personnel on the use of the

17 The Civil Rights Division had no involvement in this case.

18 Upon receipt of the factual record produced by the field office, ATF’s Internal Affairs
Division reviews the incident’s documentation.
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weapons.1? As part of their research, ATF and the BOP independently initiated
pilot testing to evaluate prospective weapons.2? We found that the Department
and its components did not coordinate their efforts to identify emerging less-
lethal technologies (see text box, page 44) or to develop policies and procedures
to ensure the consistent and appropriate use of existing weapon systems.

In addition, we identified two Department entities that fund research or
conduct oversight of less-lethal weapon technology — the National Institute of
Justice (NIJ) and the Civil Rights Division. The NIJ funds and performs
research related to state and local law enforcement, including the feasibility and
impact of less-lethal weapons. The Department’s Civil Rights Division conducts
investigations of state and local law enforcement agencies pursuant to
42 U.S.C. 14141 to determine whether law enforcement officers are engaged in
a pattern or practice of conduct that deprives persons of rights, privileges, or
immunities secured or protected by the Constitution or laws of the
United States.?!

Although the lessons learned at the state and local level may be
applicable at the federal level, no formal mechanism exists for the NIJ or the
Civil Rights Division to provide information to the Department’s own law
enforcement components about their work related to the use of less-lethal
weapons.?2 For example, several recent NIJ-funded studies assessed the
Taser’s medical impact and the effects of different use policies adopted by the
state and local agencies. Further, as of April 2009, the Civil Rights Division was
continuing an extensive review of a local law enforcement agency that identified
deficiencies in that agency’s use of and policies on conducted energy devices.

As part of that review, the Civil Rights Division issued a technical assistance

19 The OIG examined only components’ assessments of less-lethal weapon technologies
that were newly acquired during the review period. We did not consider the acquisition of
different types of munitions (e.g., foam baton, rubber bullets) or a change in a munitions’
delivery system (e.g., size or manufacturer) to be a “new” less-lethal weapon.

20 The USMS did not perform a pilot test; however, its Special Operations Group had
been using Tasers since 2000.

21 Within the Civil Rights Division, the Criminal Section prosecutes law enforcement
personnel. The Special Litigation Section investigates individual law enforcement agencies
where there is a cause to believe that an agency is engaged in a pattern or practice of violating
federal law. This Section seeks civil remedies, in the form of injunctive relief that range from
informal agreements to consent decrees.

22 The components provided some examples of informal information sharing through
working groups and informal discussions with other governmental entities, but not directly with
each other.
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letter to the agency that provided detailed recommendations for improving the
agency’s Taser policies and training curriculum.

As part of our review, the OIG discussed the NIJ-funded studies and the
Civil Rights Division’s technical assistance with the law enforcement
components’ staff responsible for developing less-lethal weapons policies.23
These officials stated that the results of the NIJ’s and Civil Rights Division’s
work would be useful to them in designing operational and training policies. In
developing their Taser policies, component officials expressed a desire to avoid
the problems encountered by their state and local counterparts with this
weapon. We believe that the Department would benefit from enhanced
information sharing among the NIJ, the Civil Rights Division, and the
Department’s law enforcement components concerning less-lethal weapons.

CONCLUSION AND RECOMMENDATIONS

Although several of the Department’s law enforcement components are
expanding their use of less-lethal weapons and have added new less-lethal
technologies, the Department and its components do not coordinate the
assessment of these technologies or the development of use and training
policies. Moreover, the Department’s deadly force policy does not specifically
address the use of less-lethal weapons. While the components that use less-
lethal weapons have individually developed policies to govern these weapons
used by their personnel, the FBI and DEA do not have policies to address the
use of Tasers by state and local members of their task forces. Further, the
USMS, unlike ATF, does not mandate that state and local task force officers
abide by its less-lethal weapons policies, including the USMS’s Taser policy.

The fatalities that have occurred following the use of conducted energy
devices by state and local agencies, coupled with greater use of these weapons
by the Department’s law enforcement components, lead us to recommend that
the Department coordinate and ensure that the components have appropriate
and consistent less-lethal weapons policies that include conducted energy
devices. These less-lethal weapons policies should include sufficient detail to
provide meaningful guidance on appropriate use of existing and emerging less-
lethal weapons.

We also believe that the Department’s components can improve their
tracking and assessment of their use of less-lethal weapons. While all
components require uses of less-lethal weapons to be reported, we found that
the components did not maintain complete data and the components generally

23 Of the USMS and ATF officials we interviewed, only one from the USMS Training
Academy was aware of the Civil Rights Division’s investigation and technical assistance letter.
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did not evaluate their use statistics to determine trends in or benefits or
drawbacks from their use of less-lethal weapons. There have also been isolated
reports of misuse of these weapons by component personnel. Because these
weapons have the potential to cause serious injury or death, we believe that
more consistent reporting on the use of less-lethal weapons should be required
to ensure that use trends and misuse are identified.

Finally, the Department should consider coordinating efforts by the law
enforcement components, the NIJ, and the Civil Rights Division concerning
emerging less-lethal weapons. We believe that coordinated efforts would assist
the components in identifying new less-lethal weapons, developing use policies
and training curriculum, and proper use of these weapons.

Therefore, we recommend that:

1. The Department coordinate and ensure that its components develop
appropriate and consistent policies to specifically address the use of less-
lethal weapons, including conducted energy devices, by Department
personnel and state and local law enforcement officers serving on
Department task forces.

2. The law enforcement components establish procedures to ensure that
state and local task force members are informed of and adhere to the
components’ less-lethal weapons policies.

3. The law enforcement components periodically analyze their use of less-
lethal weapons, including any injuries, fatalities, or misuse; analyze
benefits from use of such weapons; and assess emerging trends in the use
of such weapons.

4. The NIJ and Civil Rights Division share the results of any research,
reviews, or investigations concerning the use of less-lethal weapons with
the Department’s law enforcement components. Given the sensitive
nature of some of this information, the Department components should
develop protocols to ensure appropriate dissemination of the NIJ’s and
the Civil Rights Division’s work products.
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INTRODUCTION

In some arrest situations and other law enforcement activities, the use of
force may be required to protect the safety of the officer or the public.24
Occasionally, the threat to an officer or the public justifies the use of deadly
force — an amount of force that is likely to cause either serious bodily injury or
death to another person.

When use of force is required, but deadly force may not be appropriate,
law enforcement officers may employ less-lethal weapons to gain control of a
subject. Less-lethal weapons are designed to induce a subject to submit or to
comply with directions. These weapons give law enforcement officers the ability
to protect the safety of officers, subjects, and the public by temporarily
incapacitating subjects. While less-lethal weapons are intended to avoid
causing any serious harm or injury to a subject, significant injuries and death
can occur from their use. However, the death of a subject is significantly less
likely to occur from the discharge of a less-lethal weapon than from the
discharge of a firearm.

Traditional less-lethal weapons used by law enforcement agencies and
correctional facility personnel include pepper spray, rubber projectiles, “bean
bag” shotgun rounds (bean bag rounds), and batons. Newer more
sophisticated weapons include conducted energy devices (such as Tasers),
which are designed to deliver an electric charge that can cause temporary loss
of muscle control.25> The Department of Justice’s (Department) law
enforcement components — the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF); Drug Enforcement Administration (DEA); Federal Bureau of
Investigation (FBI); Federal Bureau of Prisons (BOP); and United States
Marshals Service (USMS) — use several types of less-lethal weapons.

24 The International Association of Chiefs of Police (IACP) defines use of force as “the
amount of effort required by police to compel compliance by an unwilling subject.” TACP study,
Police Use of Force in America 2001, October 2001, p. 1, www.theiacp.org/Portals/0/pdfs/
Publications /200 1useofforce.pdf (accessed April 8, 2009).

25 Although the term “Taser” is commonly used to refer to all types of conducted energy
devices, Tasers are specific weapons made by Taser International, Inc. Taser International is
the market leader in conducted energy devices and sells several models to law enforcement
agencies and individuals for personal use. Stinger Systems is another manufacturer of
conducted energy devices. In this report, we use the term “Taser” when referring to devices
made only by Taser International and “conducted energy devices” to mean all such devices.

See Appendix I for descriptions of all the less-lethal weapons discussed in this report.
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During the period covered by this review — fiscal years (FY) 2002 to
2008 — the number of state and local law enforcement agencies that have
initiated or expanded their use of less-lethal weapons (especially conducted
energy devices) has increased.?¢ The Department’s law enforcement and
correction components have similarly expanded their use of less-lethal
weapons. For example, the BOP has acquired the PepperBall system, which
fires projectiles containing highly irritating pepper powder, and ATF and the
USMS have acquired Tasers. In addition, local law enforcement personnel
participating in task forces led by the Department may carry less-lethal
weapons if they have been authorized to do so by their local agencies.

Although there have been no reported fatalities from the use of
less-lethal weapons by Department components, as state and local law
enforcement’s use of less-lethal weapons has increased, the number of
fatalities associated with the weapons’ use also has increased. That has been
particularly true for conducted energy devices.27

The Office of the Inspector General (OIG) conducted this review to
determine the extent to which the Department’s components are using less-
lethal weapons, whether controls have been implemented to ensure the
weapons are used appropriately, and to assess the results of the acquisition
and use of less-lethal weapons by Department components. The review also
examined the efforts of the Department’s National Institute of Justice (NIJ) and
Civil Rights Division related to the use of less-lethal weapons by the
Department.28

26 More than two-thirds of U.S. law enforcement agencies now use conducted energy
devices. See William P. Bozeman, William E. Hauda, Joseph J. Heck, Derrel D. Graham,
Brian P. Martin, James E. Winslow, “Safety and Injury Profile of Conducted Electrical Weapons
Used by Law Enforcement Officers Against Criminal Suspects Corrected Proof,” Annals of
Emergency Medicine, (January 22, 2009), www.annemergmed.com /article/S0196-
0644(08)02061-1/abstract (accessed April 15, 2009).

27 Amnesty International reported that between 2001 and 2008, 334 deaths have been
associated with local law enforcement agencies’ use of the Taser. Amnesty International, “Less
Than Lethal”? The Use of Stun Weapons in US Law Enforcement (December 16, 2008),
www.amnesty.org/en/news-and-updates/report/tasers-potentially-lethal-and-easy-abuse-
20081216 (accessed April 8, 2009).

28 The NIJ is a sub-component of the Department’s Office of Justice Programs, which
funds research, development, and evaluation of crime control and justice issues. According to
the NIJ’s website, it also provides information and tools to support local and state law
enforcement, and assesses programs, policies, and technologies related to criminal justice
issues.
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BACKGROUND

In this Background section, we identify the less-lethal weapons used by
the Department’s law enforcement components, describe the Department’s use
of force policies, discuss the potential risks associated with less-lethal
weapons, and present a summary of previous studies on the use of less-lethal
weapons.

Department Users of Less-Lethal Technology

All of the Department’s law enforcement components authorize at least
some of their personnel to use less-lethal weapons in the performance of their
duties. All use some form of impact weapon (such as baton, bean bag rounds,
and rubber projectiles) as well as chemical agents (such as pepper spray). ATF,
BOP, and USMS also equip some of their personnel with a conducted energy
device. ATF and the USMS use Tasers, and the BOP uses an electronic
custody control belt for escorting the highest security risk inmates.29

Table 1 shows the less-lethal weapons available for each of the five
components’ personnel to use.30 (See Appendix I for a description of each of
these types of weapons.)

29 The electronic custody control belt is placed around the inmate’s waist and can be
activated by an officer to deliver an electrical shock to the inmate.

30 While the weapons listed in Table 1 have been acquired and are available for use,
only some are used on a routine basis by any of the components’ personnel.
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Table 1: Less-Lethal Weapons Used by Department Components

Type of Less-Lethal Weapon Component

Impact Weapons ATF BOP DEA FBI USMS
Baton v v v v v
Bean Bag Shotgun Rounds v v v
Baton Launcher v v
Rubber Projectiles, Pellets v

Chemical Agents
CS Gas (Tear Gas) v a v v a
Pepper Spray v v v v v
PepperBall System v
StingBall v

Conducted Energy Devices
Electronic Custody Control Belt, Stun Belt, v v
or “Band-It” Electronic Restraint
Taser v v
Ultron II Contact Stun Device v
Sound Weapon

Aerial Dispersion Shotgun Round v

a Only ATF’s Special Response Teams and the FBI’s Special Weapons and Tactics teams
have access to tear gas.

Source: OIG Survey of ATF, BOP, DEA, FBI, and USMS.

Use of Force Policies in the Department

The use of force by the Department’s law enforcement and correctional
officers is governed by the components’ use of force policies, and the
Department’s deadly force policy. These policies, which describe how various
levels of force may be used during law enforcement operations, are designed to
protect the public’s civil rights and to provide clear guidance to officers so that
they can effectively perform their duties. The components’ use of less-lethal
weapons, like any other use of force, is subject to these policies.
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The Department’s deadly force policy states:

Law enforcement officers and correctional officers of the
Department of Justice may use deadly force only when necessary,
that is, when the officer has a reasonable belief that the subject of
such force poses an imminent danger of death or serious physical
injury to the officer or to another person.3!

Consistent with the Department’s deadly force policy, the components
have established use of force policies and have trained their Special Agents,
Deputy Marshals, and BOP personnel that any use of force, both deadly and
non-deadly, must be reasonable in the specific circumstance that the force is
used. For example, the USMS use of force policy states that:

1. Personnel must always use the minimum force reasonably
necessary to protect themselves or others from bodily harm, to
restrain or subdue a resistant prisoner or suspect, to make an
arrest, or to prevent a prisoner from escaping. Use of a higher
level of force is permitted only when it is warranted by the
subject’s actions, apparent intentions, and apparent
capabilities.

2. The use of force must be objectively reasonable under all the
circumstances known to the deputy at the time and may range
from verbal coercion to the use of firearms. (If means other
than deadly force appear to be sufficient to accomplish the
objective, deadly force should not be used.)

3. All incidents involving the use of firearms or non-lethal devices
will be reported according to established procedures.32

31 Department of Justice, Policy Statement: Use of Deadly Force, July 1, 2004. The
components’ policies are based on the commentary to an earlier version of the Department’s
policy, referred to as Resolution 14, approved by the Attorney General on October 17, 1995.
The 2004 policy does not include a commentary.

32 USMS Directive 8.31, Use of Force, June 29, 2005. Other components’ training
materials contain similar language regarding reasonableness.
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Risks Posed by Less-Lethal Weapons

While less-lethal weapons are intended to provide an alternative to the
use of deadly force, they nonetheless have the potential to cause significant
bodily injury or death. Fatalities have occurred at the state and local level from
less-lethal weapons, particularly following the use of conducted energy devices.
For example, one recent study reported that over the last 8 years, 334 people
died after being subjected to a Taser discharge by state or local law
enforcement officers. Medical examiners concluded that the use of a Taser
contributed to or caused at least 50 of these fatalities. The remaining 284
fatalities were largely attributed to other factors such as drug intoxication.33

The predominant injury associated with the use of less-lethal weapons is
blunt trauma. The impact of weapons such as the baton, bean bag round, and
the PepperBall system can be significant, especially when the weapons are fired
at close range or when the subject is struck in sensitive areas like the head or
groin.

For conducted energy devices, an identified risk is that an individual
could go into cardiac arrest from a Taser discharge. Also, burns to the subject
or the officer are another serious injury that the law enforcement community
has identified to be associated with using conducted energy devices, specifically
when used in conjunction with an alcohol-based pepper spray or near other
flammable liquids.

Prior Studies and Reviews of Less-Lethal Weapons

NIJ-Funded Studies and Reports

The NIJ has funded studies to assess the role that the Taser may have
played when individuals who were “Tased” subsequently died in police custody.
The NIJ has also funded several recent studies conducted by universities on
the effect of emerging less-lethal technologies on state and local law
enforcement officers’ use of force. Some of these studies, including one about
the effect of Taser use, are still ongoing, but preliminary findings were
presented at the 2008 NIJ Conference.

e National Institute of Justice, Study of Deaths Following Electro
Muscular Disruption: Interim Report, June 2008. This study found

33 Amnesty International, 2008. The report stated that it is difficult to determine
through autopsy alone whether a Taser caused or contributed to a fatal arrhythmia as there
are often no direct pathological signs. However, the autopsy findings highlight risk factors
similar to those cited in an NIJ report discussed on the next page.
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that “there is no conclusive medical evidence that indicates a high
risk of serious injury or death from the direct effects of conducted
energy device exposure [Tasers].” Also, “there is no medical evidence
to suggest that exposure to a conducted energy device produces
sufficient metabolic or physiologic effects to produce abnormal cardiac
rhythms in normal, healthy adults.” However, the study cautioned,
“preliminary review of deaths following conducted energy exposure
indicates that many are associated with continuous or repeated
discharge of the device.”34

e Three studies that were funded by the NIJ assessed the effects of
Tasers or other conducted energy weapons on use of force outcomes
and their medical effects on subjects. The researchers presented their
findings at the 2008 NIJ Conference and stated the following:

0 William P. Bozeman, William E. Hauda, Joseph J. Heck, Derrel D.
Graham, Brian P. Martin, James E. Winslow, “Safety and Injury
Profile of Conducted Electrical Weapons Used by Law Enforcement
Officers Against Criminal Suspects Corrected Proof,” Annals of
Emergency Medicine, January 22, 2009. During the 36-month
period covered by the study, conducted electrical weapons were
used against 1,201 suspects to see what, if any, injuries would
occur. The study found that only mild or no injuries were observed
after conducted electrical weapons were used on 1,198 subjects
(99.75 percent). Of the mild injuries, 83 percent were superficial
puncture wounds from conducted electrical weapon probes.
Significant injuries occurred in three subjects (0.25 percent), and
two subjects died in police custody. Medical examiners did not
find conducted electrical weapon use to have caused or
contributed to either of the two deaths.35

0 Charlie Mesloh, Mark Henych, and Ross Wolf, Less Lethal Weapons
Effectiveness, Use of Force and Suspect and Officer Injuries: A Five-
Year Analysis, a report to the National Institute of Justice,
September 2008. This study found that the Taser had
substantially changed the manner in which law enforcement
officers apply force. The study also found that the Taser enabled
officers to disable and control a subject from a safe distance and
caused fewer injuries when compared with use of other less-lethal

34 See www.ojp.usdoj.gov/nij/pubs-sum /222981.htm (accessed April 8, 2009).

35 DOI: 10.1016/j.annemergmed.2008.11.021, www.annemergmed.com/
article/S0196-0644(08)02061-1/abstract (accessed April 15, 2009).

U.S. Department of Justice 7
Office of the Inspector General
Evaluation and Inspections Division


http://www.ojp.usdoj.gov/nij/pubs-sum/222981.htm�
http://www.annemergmed.com/article/S0196-0644(08)02061-1/abstract�
http://www.annemergmed.com/article/S0196-0644(08)02061-1/abstract�
http://www.annemergmed.com/article/S0196-0644(08)02061-1/abstract�

weapons. The study also found that the likelihood of injury to the
officer and the subject increased as the duration of the interaction
between them increased, regardless of the type of less-lethal
weapon used.36

0 Michael R. Smith, Geoffrey P. Alpert, Robert J. Kaminski, Lorie
Fridell, and John MacDonald, A Multi-Method Evaluation of Police
Use-of-Force Outcomes, summer 2008. These researchers found
that the use of Tasers was associated with significantly reduced
injuries to both officers and citizens. The study found that the risk
of injury to subjects and officers increased when the use of
physical force employed by the officers consisted of hard-hand
control (e.g., punching, kicking). The study also showed that the
use of pepper spray resulted in reduced incidence of injury to
subjects and was neutral to slightly increasing the risk of officer

injury.

e Sarah V. Hart, Director, National Institute of Justice, before the
Subcommittee on Aviation, Committee on Transportation and
Infrastructure, U.S. House of Representatives, concerning “Less-Than-
Lethal Weapons,” May 2, 2002. In 2001, the Aviation and
Transportation Security Act (Pub. L. No. 107-71, Section 126(a))
required the NIJ to assess whether less-lethal weapons could be used
by commercial airline flight deck crew members to temporarily
incapacitate individuals who presented a clear and present danger to
the safety of the aircraft, its passengers, or individuals on the ground.
In April 2002, the NIJ concluded that the use of electric stun devices
in accordance with appropriate policies and training may be an
effective means for flight deck crews to thwart an attack, but should
not be deployed without further testing.37

Government Accountability Office Reports

Reviews conducted by the Government Accountability Office (GAO) have
identified the types of less-lethal weapons used by state and local law
enforcement agencies and the U.S. military. The efforts of the GAO also
addressed the feasibility of using the Taser in aviation security.

e GAO, Taser Weapons: Use of Tasers by Selected Law Enforcement
Agencies, GAO-05-464, May 2005. The GAO reviewed the protocols

36 See www.ncjrs.gov/pdffiles1 /nij/grants /222769.pdf (accessed April 8, 2009).

37 NCJ 205293, www.ojp.usdoj.gov/nij/speeches/aviation.htm (accessed April 8,
2009).
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and procedures of seven local law enforcement agencies that had the
largest and longest use of the Taser device.38 The GAO found that all
seven of the agencies it reviewed had established use of force policies,
training requirements, operational protocols, and safety procedures to
help ensure the proper use of Tasers. Although none of the agencies
had separate use of force policies that specifically addressed Tasers,
all seven agencies included the use of Tasers in their broader
policies.39 Taser training was required for officers who used the
weapons, and safety procedures required that Tasers not be used on
children or pregnant subjects, near bystanders, or in proximity to
flammable liquids. The procedures also required that subjects struck
by the Taser barbs in the neck, face, or other specific, sensitive body
areas be examined by a physician. The GAO did not assess which
protocols or procedures demonstrated best practices, nor did it focus
on use of Tasers by federal officials, other than the potential use by
the Transportation Security Administration on airplanes.

e As of March 2009, the GAO was conducting a review of the
Department of Defense’s less-lethal weapons programs. The review
was focusing on military development or application of less-lethal
weapons.

Reviews and Studies by Other Organizations

Other organizations, such as the International Association of Chiefs of
Police (IACP) and the Royal Canadian Mounted Police (RCMP), have completed
assessments of less-lethal weapon technologies, including conducted energy
devices. IACP and the RCMP have issued reports providing guidance to law
enforcement agencies using such weapons or considering acquiring them. The
reports provide insight into the potential pitfalls of deploying less-lethal
weapons without appropriately completed acquisition strategies and use and
reporting policies.

¢ Royal Canadian Mounted Police, RCMP Use of the Conducted Energy
Weapon (CEW): Final Report, June 2008. The RCMP report identified

38 See www.gao.gov/new.items/d05464.pdf (accessed April 8, 2009).

39 The agency the GAO identified as having the least restrictive policy was the Orange
County (Florida) Sheriff’s Office, which authorized the use of Tasers even in situations where
the suspect was only passively resisting. The other six agencies the GAO reviewed required:
(1) the suspect to demonstrate behavior that created a risk of physical injury to others or
(2) situations that the officer perceived as volatile. As of April 2009, the Orange County
Sheriff’s Office was the subject of an ongoing investigation conducted by the Civil Rights
Division’s Special Litigation Section concerning its personnel’s use of Tasers.
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that its conducted energy weapon policy had become less restrictive
without appropriate justifications and noted that the instances of the
weapon’s use were under-reported due to lax reporting structures.40

e IACP, Electro-Muscular Disruption Technology: A Nine-Step Strategy for
Effective Deployment (April 2005). This report recommended that
agencies follow a nine-step deployment strategy when acquiring
conducted energy weapons to ensure management accountability and
guidelines for appropriate use.4!

Other studies and reports concerning less-lethal weapons include:

e Byron K. Lee, Eric Vittinghoff, Dean Whiteman, Minna Park, Linda L.
Lau, Zian H. Tseng, “Relation of Taser (Electrical Stun Gun)
Deployment to Increase in In-Custody Sudden Deaths,” American
Journal of Cardiology, January 22, 2009. These researchers
examined the effect of Taser acquisition on rates of (1) in-custody
sudden deaths in the absence of lethal force, (2) lethal force (firearm)
deaths, and (3) officer injuries requiring emergency room visits for 126
police and sheriff departments in California. The study found that the
rate of in-custody sudden deaths increased 6.4 times and the rate of
firearm deaths increased 2.3 times in the first full year after agencies’
Taser acquisitions compared with the average rates 5 years before
Tasers were acquired. In the second through fifth years after Taser
acquisition, the in-custody death and firearm death rates decreased to
pre-acquisition of Taser levels. The researchers observed no
significant change in the rate of serious officer injuries after agencies
acquired Tasers.42

e City of Houston, Conducted Energy Device Program Performance Audit,
Report No. 2009-09, September 8, 2008. This audit, conducted by an
accounting firm and two universities, found that the Houston Police
Department used Tasers disproportionately against minority groups.43
Specifically, the audit team found that the officers were using the
Tasers more often against minority groups instead of implementing

40 See www.cpc-cpp.gc.ca/af-fr/PDF /Final CEWReport_e.pdf (accessed April 8, 2009).

41 See www.theiacp.org/LinkClick.aspxP?fileticket= Jk70%2b4Ai2hE%3d&tabid=87
(accessed April 8, 2009).

42 DOI: 10.1016/j.amjcard.2008.11.046, www.ajconline.org/article/%20S0002-
9149(08)02113-9/abstract (accessed April 8, 2009).

43 See www.houstontx.gov/controller /auditmain.html (accessed April 8, 2009).
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other defensive tactics or compliance methods (such as physical
controls and verbal instruction) where the use of deadly force would
be unreasonable.

e University of Bradford, Non-Lethal Weapons Research Project, January
2006, citing studies conducted by the United Kingdom Ministry of
Defence’s Science and Technology Laboratory (Dstl). This report
indicated that research may not have been adequate to assess the
potential harms of the Taser. Based on its prior studies, the Dstl had
concluded that the Taser’s electrical discharge was unlikely to have
an adverse effect on the heart in healthy individuals. However, the
Dstl stated that an increased risk of heart failure among individuals
with existing heart problems and those under the influence of
recreational drugs, including alcohol, “could not be excluded” in
assessing the risk of fatalities associated with the use of a Taser.44

44 During a year-long trial of the weapon in the United Kingdom, over 50 percent of
those subjected to Taser discharges were under the influence of drugs or alcohol.
www.bradford.ac.uk/acad/nlw (accessed April 8, 2009).
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PURPOSE, SCOPE, AND METHODOLOGY OF THE OIG REVIEW

Purpose

We conducted this review to: (1) determine the types of less-lethal
weapons used by the Department’s law enforcement components; (2) the extent
to which they are using these weapons; (3) whether training and controls have
been implemented to ensure the weapons are used properly; (4) whether
Department components have identified the impact of using these weapons on
their missions; and (5) whether the Department assesses, deploys, and
oversees new and emerging less-lethal weapon technologies. In addition, the
review examined research related to less-lethal weapons conducted or funded
by the NIJ. We also reviewed the Civil Rights Division’s investigations of less-
lethal weapon usage by Department law enforcement components and state
and local law enforcement agencies.

Scope

The OIG’s review focused on the five law enforcement components that
use less-lethal weapons (ATF, DEA, FBI, BOP, and USMS) and on two
components that are involved in researching or reviewing the use and alleged
misuse of these weapons by federal, state, and local law enforcement personnel
(NIJ and Civil Rights Division). Our review examined the components’ use of,
and the Department’s efforts concerning, less-lethal weapons from FY 2002
through FY 2008.

Methodology

The methodology used in this review consisted of interviews with officials
from the Department’s components, document review, data analysis, and
observation of component training. Through these activities, we:

e identified the types of less-lethal weapons used by Department
components, as well as the number of weapons acquired and their
utilization;

e identified Department or component-specific policies governing the use of
less-lethal weapons, including acquisition and training curricula, as well
as reporting and investigation procedures when less-lethal weapons are
used;

e identified Department research concerning less-lethal weapons,
including development efforts and the promotion or adoption of best
practices, and determined whether there are any ongoing or planned
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studies to assess the advantages or detriments from the components’
using less-lethal weapons; and

e determined whether any deaths or significant injuries have resulted from
Department components’ use of less-lethal weapons.

Interviews

To obtain an overview of components’ acquisition and use of less-lethal
weapons and of policies governing those weapons, we interviewed more than 30
officials from ATF, DEA, FBI, BOP, USMS, NIJ, and the Civil Rights Division.
We interviewed officials from the law enforcement and correctional components
who were principally responsible for determining the weapons the components
would acquire and those officials responsible for establishing the policies
related to use of weapons, including development of training curricula. We met
with NIJ officials who oversaw the selection and grant funding to universities to
perform studies or analyses of the use of less-lethal weapons and agencies’
policies regarding such use. We also met with Civil Rights Division officials to
determine the extent to which the Division reviews the components’ use of force
and less-lethal weapons policies. Finally, we discussed with Civil Rights
Division officials whether they had conducted investigations into alleged
misuse of less-lethal weapons by Department law enforcement officers and
correctional personnel or by state and local law enforcement agencies.

Document Review

We reviewed component policies that pertained to the authorization and
acquisition of less-lethal weapons. Our review focused on the activities the
components performed prior to and after the acquisition of the weapons. The
OIG assessed whether there was evidence that the components had a sound
basis for their decisions (that they acquired weapons for which there was a
demonstrated need or, conversely, that they declined to acquire a weapon
which would not have been beneficial or cost effective).

We also reviewed the Department’s and the components’ policies on less-
lethal weapons and use of force. We included in our review any policies
applicable to the use of less-lethal weapons by state and local police officers
participating on a federal task force with a Department law enforcement
component. To identify existing best practices and whether they had been
considered by the components, we evaluated policy statements and guidance
issued by law enforcement trade associations, such as the International
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Association of Chiefs of Police, and examined NIJ (and other) studies on the
safety of Taser and other less-lethal weapons.4>

We also reviewed several recent reports related to the use of less-lethal
weapons, including those detailing possible safety concerns and studies that
documented the potential for the weapons’ misuse. Additionally, we examined
NIJ’s efforts concerning less-lethal weapons to determine if it was assisting the
Department’s law enforcement components either in acquiring or in evaluating
their use of these weapons.

Data Analysis

To ascertain the less-lethal weapons acquired by the Department’s law
enforcement components, we requested data identifying the total number of
weapons (units). Additionally, the OIG requested that each of the five
components provide data on the number of instances of actual use of less-
lethal weapons by their personnel since FY 2003.4¢ We also requested data
concerning the number of deaths or significant injuries to subjects that have
resulted from the use of less-lethal weapons by Department components over
the past 7 years. In addition, we asked the components for any analyses they
have performed on the advantages or disadvantages of their use of less-lethal
weapons.

Site Visits

To determine if the Department’s law enforcement components
established training curriculum; set standards for the issuance, storage, and
maintenance of the weapons; and have procedures for reporting and
investigating the use (or discharge) of such weapons, OIG staff attended use of
force training and instruction for Special Agents at the Federal Law
Enforcement Training Center (FLETC) in Glynco, Georgia. During the
classroom scenarios and physical training sessions, OIG staff observed, among
other things, instruction on the methods by which Special Agents are taught to
use various less-lethal weapons and the appropriate circumstances in which
they should be used.

45 The OIG observed the presentation of preliminary findings from several of these
studies at the 2008 NIJ Conference. OIG staff also discussed the research findings with the
presenters, which included the effects on officers’ decisions to use force when they carry Tasers
and assessments of the likelihood that a Taser was a direct or indirect cause of an in-custody
death.

46 Based on the validity and availability of the components’ less-lethal weapons use
statistics, we limited the review of the data to the period FY 2003 through FY 2008.
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RESULTS OF THE REVIEW

The Department’s law enforcement components are expanding
their use of less-lethal weapons and are continuing to acquire
new less-lethal technologies. No Department policy
specifically governs the use of less-lethal weapons by its law
enforcement components or the state and local law
enforcement personnel serving on Department task forces. In
addition, the components independently assess new less-lethal
weapons and have separately developed policy and training
materials for these weapons. All components require their
personnel to report any use of less-lethal weapons, but the
components do not adequately compile and analyze the
resulting reports. None of the components reported any
fatalities or significant injuries from their personnel’s use of
less-lethal weapons.

The Department’s law enforcement components are expanding their use
of less-lethal weapons and are continuing to acquire new less-lethal
technologies.

All five of the Department’s law enforcement components provide several
types of less-lethal weapons to their personnel. The only less-lethal weapons
provided to FBI and DEA Special Agents are batons and pepper spray. In
addition to batons and pepper spray, ATF, BOP, and USMS personnel can use
less-lethal weapons that include bean bag rounds, baton launchers, and
rubber projectiles. Also, in 2002, after successful pilot testing at its facilities,
the BOP approved the PepperBall system, which involves firing projectiles
containing highly irritating pepper powder. In addition, ATF and the USMS
have approved the use of the Taser. ATF began providing Tasers to its Special
Agents in January 2006 after completing a year of pilot testing. In April 2006,
the USMS approved the use of Tasers by Deputy Marshals.47

The extent of use of less-lethal weapons varies widely by component: the
DEA reported no use; the FBI reported limited use; ATF’s and the USMS’s
statistics reported moderate but increasing use, especially the USMS’s use of
the Taser; and the BOP’s data showed the most use. The components’ less-
lethal weapons use statistics are presented later in this report.

47 The USMS did not perform pilot testing prior to its approval of the Taser for use by
its Deputy Marshals during general operations. The USMS’s Special Operations Group had
been using Tasers since 2000.
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Officials from the three components that use less-lethal weapons to a
significant degree — ATF, USMS, and BOP - stated that the daily interactions
their personnel have with street-level criminals and inmates are the driving
force behind their increasing use of less-lethal weapons. These components
have acquired more technologically advanced less-lethal weapons, such as the
Taser and the PepperBall system, and use of those weapons has increased with
their distribution to agency personnel. Component officials stated that the
primary justification for equipping Department law enforcement personnel with
less-lethal weapons is to provide an “intermediate weapon” that can be used in
appropriate situations to place a subject in custody or regain control of a
subject without significant injury or death. The intent is to simultaneously
protect the officer’s safety and minimize the risk of harm to the subject.

In contrast, DEA and FBI officials told us that their Special Agents do not
often carry or otherwise use less-lethal weapons because the daily activities of
their Special Agents do not routinely place them in situations likely to require
use of less-lethal weapons.48

ATF and the USMS are increasing their use of less-lethal weapons to perform
their duties.

Over the past 6 years, ATF personnel have increased their use of less-
lethal weapons, that is, Tasers, baton launchers, bean bag rounds, and pepper
spray. In FY 2007 and FY 2008, the Taser was the weapon most used by ATF
personnel, supplanting firearms, which in previous years had been the most
used weapon. At the USMS, the number of times its personnel used less-lethal
weapons increased from 27 incidents in FY 2003 to 156 incidents in FY 2008.49
The weapons used were chemical agents (pepper spray), impact weapons (bean
bag round and baton), and conducted energy devices (Taser and Stun Belt).

ATF and the USMS officials stated that they have acquired less-lethal
devices, including the Taser, based on their assessments that the activities of
their Special Agents and Deputy Marshals include situations in which using
the weapons would be advantageous in confronting violent individuals.
According to ATF officials, ATF’s use of less-lethal weapons has expanded
because ATF increasingly addresses street-level crime, including firearms

48 According to the FBI, those Special Agents that work on high-risk assignments such
as Violent Crime Task Forces and Gang Task Forces do carry less-lethal weapons on a regular
basis.

49 Further, the total number of uses of the Taser by USMS personnel for FY 2008 was
significantly higher than the projection provided to the OIG by the USMS during summer 2008.
Therefore, there appears to have been a marked increase in the use of the Taser by USMS
personnel in the fourth quarter of FY 2008.
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trafficking. USMS officials believe less-lethal weapons help support its mission
and their acquisition and use of these weapons has increased.>0

ATF Special Agents and USMS Deputy Marshals often must obtain
compliance from subjects in situations that would justify the use of deadly
force. However, in some situations, less-lethal weapons would be useful. For
example, if a subject or fugitive refuses to obey verbal commands and
physically resists being placed in custody, less-lethal weapons such as the
Taser allow law enforcement officers to avoid engaging in hand-to-hand scuffles
with subjects. Use of less-lethal weapons in these circumstances reduces the
risk that subjects may wrest a firearm away from the Special Agent or Deputy
Marshal.

ATF and the USMS are the only two components that currently use
Tasers. Both agencies decided independent of each other to acquire Tasers
several years ago and believe the Taser is an effective alternative to baton and
pepper spray. Officials of both components told us that they expanded their
Taser acquisitions because they have found that the Taser enables officers to
achieve control while minimizing the risk of significant injury or death to both
the subject and the officer. Specifically, ATF officials said the Taser “levels the
playing field,” especially in situations where a Special Agent is confronting a
subject who is physically much larger than the Special Agent.

ATF provides Tasers to its Criminal Enforcement Field Offices and not to
individual Special Agents. Special Agents can sign out Tasers as they do
shotguns or rifles. However, an ATF Special Agent must be certified to use the
Taser to carry it. ATF has 700 Tasers for use by its 2,270 Special Agents.
Approximately 1,800 to 2,000 Special Agents are certified to use the Taser.
The USMS stated that it has provided approximately 1,000 Tasers to its field
divisions for use by approximately 3,000 Deputy Marshals operating at its field
offices. The USMS plans to purchase additional Tasers, which may be used by
Deputy Marshals who have been certified by the USMS to use the weapon.

Our analysis of ATF and USMS use of force data shows that their
personnel are increasingly using less-lethal weapons, especially the Taser.
Table 2 presents ATF’s data on the number of incidents in which less-lethal
weapons were deployed from FY 2003 through FY 2008. As shown in the table,
ATF’s use of less-lethal weapons, including the Taser, has increased, while its
use of firearms has remained largely consistent during the same period. In
FY 2008, less-lethal weapons accounted for 79 percent of ATF’s use of force.

50 The USMS’s mission includes arresting violent fugitives; providing federal
courthouse security; protecting judges, witnesses, jurors, and members of the public; and
transporting and detaining federal prisoners.
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Additionally, the Taser accounted for nearly S0 percent of ATF’s uses of force in
FY 2008.

Table 2: ATF Use of Force
FY 2003 - FY 2008

FY FY FY FY FY FY
Type of Force Used 2003 2004 2005 2006 2007 2008
Pepper Spray 0 0 0 0 1 1a
Tasers Op op 2¢ 9d 14e 21f
Baton Launcher 2 2 4 0 S 11
Bean Bag Gun 1 1 5 1 0 1
Baton 0 0 0 0 0 0
Firearms 7 2 9 4 12 8
Physical Controls 3 1 2 1 1 1
Total 13 6 22 15 33 43
B e weneey, | 2 | S0 | sowe | o7 | o1 | 7o%

a One use by an ATF task force officer.

b These figures do not factor in 21 Taser uses that occurred during ATF’s pilot test. ATF’s
Internal Affairs Division did not receive use of force reports for these 21 Taser uses. ATF
estimates that 7 of these uses occurred in FY 2003 and 14 in 2004. If those uses are
included, less-lethal weapons would account for 68 percent of ATF’s reported instances of use
of force over the 2-year period of FY 2003 and FY 2004.

¢ ATF officials stated that FY 2005 figures for Taser use are likely to be inaccurate as
consistent reporting procedures were not implemented until FY 2006.

d Includes one use on a canine, two uses by a task force officer, and one use by a local officer
on an ATF operation.

¢ Includes one use by a task force officer and one use by a local officer on an ATF operation.
f Includes two uses on canines.

¢ Only those incidents in which physical control results in significant injury to or the death
of the subject are reported to ATF’s Internal Affairs Division. Prior to FY 2006, these
incidents may not have been reported to ATF’s Shooting Review Coordinator, but instead
were processed by ATF’s Integrity Section and reviewed for potential misconduct. Since

FY 2006, incidents in which physical control resulted in significant injury or death have been
reviewed in a manner similar to firearm discharges but are not subject to ATF’s Shooting
Review Board.

Source: ATF Internal Affairs Division.

Table 3 presents the USMS’s data on the number of incidents in which
force of some kind was used from FY 2003 through FY 2008. As shown in the
table, the USMS is significantly increasing its use of less-lethal weapons. In
FY 2008, the USMS’s use of less-lethal weapons (chemical munitions, Taser,
and baton) accounted for 61 percent of all reported uses of force. This is a
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marked increase from 31 percent in FY 2004.51 As shown in Table 3, the Taser
has become the USMS’s most used weapon and the primary method for
applying force. USMS Office of Inspections officials told us they believe Deputy
Marshals are using the Taser as a substitute for pepper spray. The data
supports that conclusion as the use of pepper spray in FY 2008 was 59 percent
less than the average number of pepper spray uses during the period of

FY 2003 through FY 2007. Additionally, over the last 4 years the USMS’s use
of firearms has generally remained consistent, including during the period of
significantly expanded use of the Taser (FY 2007 and FY 2008).52 USMS
Inspections officials stated that the Taser is not a substitute for firearms in
those situations where deadly force would be warranted.

51 The OIG compared FY 2008 to FY 2004 as the FY 2003 data for physical control
appeared low given its consistency across FY 2004 through FY 2008. According to USMS
Office of Inspections officials, supervisor training seminars, which began in 2003, included a
block of instruction on the importance of reporting instances of physical control.

52 However, the average number of firearm discharges over the last 4 years shows a
53 percent increase versus the average number of discharges during FY 2003 and FY 2004.
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Table 3: USMS Use of Force

FY 2003 - FY 2008

FY FY FY FY FY FY
Type of Force Used 2003 2004 2005 2006 2007 2008
Chemical Munitions/Irritants 22 22 33 20 13 9
Taser X26 & Taser M-25 0 1 7 8 77 138
Stun Belt (Band-It) 2 1 4 4 0 0
Ultron II 0 0 0 0 0 0
Expandable Baton 3 §) 8 8 6 9
Baton Launcher 0 0 0 0 0 0
Bean Bag Shotgun Rounds 0 0 0 0 0 0
Firearm Discharge 13 18 24 22 25 24
Physical Control 8 42 50 50 66 72
Othera 5 8 2 3 3 3
Total 53 98 128 115 190 255
e e oo, | Sv6 | 3t | e | ow | s | o

Note 1: According to the USMS Office of Inspections, many of the Taser deployments also
included the application of physical force. If a Deputy Marshal or USMS task force officer uses
more than one type of weapon or applies physical control in addition to a weapon during the
same encounter, all uses of force would be included in their respective categories in the table.
Thus, the table likely includes double-counting of applications of force.

Note 2: The totals include uses of force by USMS task force officers from state or local law
enforcement agencies, including seven uses of the Taser in FY 2008.

a An example of “Other”: A Deputy Marshal used a handgun (but did not discharge it) as a
blunt object to break a window of a vehicle driven by a fugitive.

Source: USMS Office of Inspections’ FY 2007 and 2008 Annual Reports.

Of the Department’s law enforcement components, the BOP has made the most
use of less-lethal weapons over the last 4 vears.

While the BOP’s statistics for less-lethal weapons show fluctuations in
the use of specific less-lethal weapons during the review period, these statistics
demonstrate it has had the most uses of less-lethal weapons within the
Department in each of the past 5 years, from FY 2004 through FY 2008. In
addition to batons and pepper spray, the BOP utilizes aerial dispersion rounds,
the PepperBall system, rubber projectiles, StingBalls, tear gas, bean bag
rounds, and electronic custody control belts. According to BOP officials, the
BOP uses less-lethal weapons to obtain compliance and quell potential
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disturbances, which helps balance its responsibilities to maintain order and
protect the safety of inmates and correctional officers.

The BOP’s mission requires it to ensure that federal offenders serve their
sentences in facilities that are safe, humane, cost-efficient, and appropriately
secure. These considerations limit the types of less-lethal weapons that the
BOP authorizes in its facilities. The BOP approved the use of the PepperBall
system after concluding that it could safely deliver the chemical agent in
pepper spray with less risk of exposing BOP personnel to it. While the BOP
uses an electronic custody control belt, a type of conducted energy device, it
does not use the Taser. Correctional officials use the custody control belt when
transporting particularly violent inmates, within or outside of BOP facilities, or
if an inmate engages in inappropriate behavior. The BOP does not use Tasers
because of the risk that an inmate could disarm the correctional officer, gain
control of the Taser, and use it as a weapon against staff or other inmates.

BOP officials told us that correctional facility staff often inquire about the
BOP obtaining Tasers. BOP Office of Science and Technology (BOP OST)
officials stated that in-custody deaths associated with the Taser and the limited
number of rounds that can be fired from the weapon are two additional reasons
the BOP has not moved to obtain Tasers for operational use. Therefore, the
BOP’s evaluations of the Taser’s suitability for its operations have not advanced
past these preliminary assessments.

BOP personnel do not routinely carry less-lethal weapons in the cell
block areas of BOP institutions. Rather, the weapons are stored in the
institution’s armory or at other approved locations, such a