
MEMORANDUM 
PRESIDENT'S AUTHORITY TO DELEGATE FUNCTIONS 
JAN 24 1980 

<Attorney> 
pub l i c  Law 673, 81st cong., 2nd sess., ( ~ i t l e  111, sec. 301-303) 

author izes the  president t o  provide f o r  the performance o f  ce r t a i n  
funct ions o f  the  president  by other o f f i c e r s  o f  the Government. 
sect ion 301 confers upon the  president general author iza t ion t o  
delegate funct ions t o  the  head o f  any department o r  agency i n  the  
Executive sranch, o r  an o f f i c i a l  thereof  who i s  required t o  be % appointed b and w i t h  t e advice and consent o f  the Senate. such 
funct ions w%ich t h e  president  may delegate under t h i s  sect ion are 
those which are vested i n  the president by law o r  those which the  
o f f i c e r  i s  required o r  authorized by law t o  perform only w i t h  the  
approval, r a t i f i c a t i o n  o r  other ac t ion  o f  the President. 

sect ion 302 deals w i t h  the scope o f  the delegation o f  the 
funct ions.   his sect ion provides as fo l lows:  

 h he au tho r i t y  conferred by t h i s  chapter sha l l  apply t o  any 
func t ion  vested i n  the  president by law i f  such law does not  
a f f i  rmat ive l  prohi  b i t  delegation o f  the  performance o f  such 
func t ion  as %erein provided f o r ,  o r  s p e c i f i c a l l y  designate the 
o f f i c e r  o r  o f f i c e r s  t o  whom i t  may be delegated. Th is  chapter 
sha l l  not  be deemed t o  l i m i t  o r  derogate from any e x i s t i n g  o r  
inherent  r i g h t  o f  the  President t o  dele ate,  the performance o f  ;i funct ions vested i n  him by law, and no t  i n g  here in  sha l l  be 
deemed t o  requ i re  ex ress author iza t ion i n  an case i n  which 7 % such an o f f i c i a l  wou d be presumed i n  law t o  ave acted by 
a u t h o r i t y  o r  d i r e c t i o n  o f  the President." (Added oct .  31 ,  1951, 
ch. 655, Section 10, 65 s t a t .  712). (Emphasis supplied) 

Two questions are ra ised.  
(1) what are the  " inherent"  r i g h t s  o f  the president f o r  delegat ing 

the  performance o f  funct ions vested i n  him by law as these words are 
used i n  sec. 302, o r  otherwise and 

(2) To the  extent  t h a t  the performance o f  ce r t a i n  funct ions are not  
delegable, may the  President by ~ x e c u t i v e  order o r  other d i r e c t i o n  
author ize the v i ce  President t o  perform r i gh t s  which e x i s t  i n  the 
President. 

I 
The term " inherent"  as used i n  the Act i s  not  def ined.   he reports 

o f  the  congress do not  shed any l i g h t  on what was intended by 
i nc l us i on  o f  t h e  word " inherent" i n t o  the  Act. It i s  a parent, 
however, from the reports t h a t  t he  purpose o f  t h i s  s i l  7 was t o  permit  
the  president  t o  delegate many t ime consuming and labor ious funct ions 
so as t o  f r ee  h i s  t ime f o r  more important matters. I t was estimated 
the President was required t o  execute approximately four  hundred 
dut ies .  The congress f e l t  t h a t  the  president could delegate a 
substant ia l  pa r t  of these and have h i s  heavy burden l ightened.    he 
senate Report, however, reco nized t h a t  the s i l l  could not ,  because o f  
l ega l  obstacles, e l im ina te  a 9 1 o f  the burdens o f  the  President. AS 
the  Senate Report noted (S.R. No. 1867, 81st Cong., 2d sess., p. 3):  

"The b i l l  cannot, therefore,  e l iminate  nor i s  i t  intended t o  
whol ly  r e l i e v e  the burdens o f  the President i n  t h i s  work area. 
I n  the  f i r s t  place, the President cannot delegate many funct ions 
because delegat ion would be inappropr iate due t o  t h e i  r 
character. ~n o ther  cases the president may f ee l  i t  essent ia l  
t h a t  he perform the func t ion  due t o  the importance o f  the 
funct ion o r  due t o  specia l  circumstances. ~n short ,  much o f  the 
workload o f  the president, i s  inherent i n  the o f f i c e  and cannot 
be a l l e v i a t e d  by the  enactment o f  general l e g i s l a t i o n .  The 
proposal i s  merely an important step i n  the  r i g h t  d i rec t ion .  * * 
* r 

I n  i t s  conclusion the  committee stated t h a t  the sub ec t  s i l l  w i l l  
he lp  " to  improve admin is t ra t ion o f  the Executive Branc o f  the  
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Government by easing t h e  mounting problems o f  t h e  c h i e f  Execut ive 
through t h e  e l i m i n a t i o n  o f  p a r t  o f  t h e  heavy workload now vested i n  
him. " (Emphasis supplied) 

I n  t h e  House Report (H.R. No. 1139, 81st Cong., 1 s t  Sess.) t h e  
f o l l o w i n g  i s  sa id :  

"*  * * corresponding a u t h o r i t y  i s  conferred upon t h e  
President  by t h e  b i l l  I n  respect o f  f unc t i ons  which are  under 
t h e  terms o f  o ther  law author ized t o  be performed o n l y  w i t h  o r  
sub jec ts  t o  t h e  approval,  r a t i f i c a t i o n ,  o r  o the r  a c t i o n  o f  t h e  
pres ident .  However, i t  should be understood t h a t  t h e  func t ions ,  
as s e t  ou t  i n  t h i s  b i l l ,  r e f e r  t o  those vested i n  t h e  pres ident  
by s t a t u t o r y  a u t h o r i t y ,  r a t h e r  than those r e  os ing  i n  t h e  
Pres ident  by v i r t u e  o f  h i s  a u t h o r i t y  under t e c o n s t i t u t i o n  o f  
t h e  u n i t e d  s ta tes .  

R 
" ~ n  order  t o  preserve t h e  present r i g h t  o f  t h e  pres ident  t o  

delegate t h e  ac tua l  performance o f  f unc t i ons  vested i n  h im by 
law, t h e  b i l l  prov ides t h a t  t h e  p rov i s ions  the reo f  s h a l l  no t  be 
deemed t o  l i m i t  o r  derogate from any e x i s t i n g  o r  i nhe ren t  r i g h t  
o f  t h e  pres ident  t o  delegate t h e  performance o f  such func t ions .  
  he b i l l  f u r the r  prov ides t h a t  no th ing  t h e r e i n  s h a l l  be deemed 
t o  r e q u i r e  express a u t h o r i z a t i o n  i n  any case i n  which an 
o f f i  c i  a1 per fo rmin  a  p r e s i d e n t i a l  f u n c t i o n  would be presumed i n  
law t o  have acted % y  a u t h o r i t y  o r  d i r e c t i o n  o f  t h e  pres ident .  

NEED FOR THE BILL 
"The e f f e c t i v e  discharge o f  t h e  hundreds o f  d u t i e s  and 

r e s p o n s i b i l i t i e s  imposed upon the  President  by law would be 
v i r t u a l l y  impossib le were i t  no t  f o r  t h e  general and i nhe ren t  
r i g h t  o f  t h e  President  t o  delegate t h e  ac tua l  performance o f  
f unc t i ons  vested i n  him by law." /1/ 

I n  none o f  t h e  Reports o f  t h e  congress r e f e r r e d  t o  above i s  t he re  
any d e f i n i t i o n  o f  t h e  i nhe ren t  r i g h t  o f  t h e  pres ident  t o  delegate t h e  
performance o f  f unc t i ons  vested i n  him, bu t  bo th  Reports, as w e l l  as 
t h e  Ac t ,  reco n i z e  t h a t  t h e  President  has such an i nhe ren t  r i g h t .  
(See a lso ,  De ! ates  i n  t h e  House, Cong. Rec., pp. 11391-11396). 

General1 , i t  may be sa id  t h a t  t h e  i nhe ren t  r i g h t s  o r  i m p l i e d  
powers o f  t K e President  a re  a l l  those v a s t  powers which are  reasonably 
necessary i n  execut ing t h e  express powers granted t o  him under t h e  
c o n s t i t u t i o n  and Laws o f  t h e  u n i t e d  s ta tes  f o r  t he  proper and 
e f f i c i e n t  admin i s t ra t i on  o f  t h e  execut ive branch o f  government. 

s e c t i o n  1 o f  A r t i c l e  11 o f  t h e  C o n s t i t u t i o n  prov ides  t h a t  " t he  
execut ive  Power s h a l l  be vested i n  a  pres ident  o f  t h e  u n i t e d  s t a t r s  o f  
America."   his clause c o n s t i t u t e s  a  g ran t  o f  a l l  t h e  execut ive  powers 
o f  which t h e  Government i s  capable ( c f .  Myers v. u n i t e d  s ta tes ,  272 u. 

S. 52; works o f  Alexander Hamil ton (Lodge ed), v o l .  4, pp. 388-389). 
we must remember t h a t  we do no t  have a  par l iamehtary  form o f  

Government. Rather we have a  t r i p a r t i t e  system which contemplates an 
execut ive  f u l l y  exe rc i s ing  h i s  independent owers. For t h a t  pur  ose 
sec. 1 o f  A r t i c l e  11 must be g iven a  l i b e r a  f cons t ruc t i on  as w i l  f 
confer  u  on t h e  c h i e f  Execut ive ready power t o  deal both w i t h  day t o  

R f day rob ems as w e l l  as w i t h  emergencies t h a t  a r i s e .  
T  i s  comprehensive execut ive  power t o  a c t  must be taken as having 

sprung from a l l  t h e  a v a i l a b l e  clauses o f  t h e  C o n s t i t u t i o n  which 
express ly  confer  power upon t h e  President .  I n  a d d i t i o n  t o  sec. 1, 
A r t i c l e  11, which prov ides  t h a t  t h e  execut ive  power s h a l l  be vested i n  
t h e  President ,  t h e  c o n s t i t u t i o n  requ i res  t h a t  t h e  President  w i l l  
" f a i t h f u l 1  execute t h e  o f f i ce  o f  t h e  pres ident"  and w i l l  t o  t h e  best  
o f  h i s  a b i y i t y  "preserve, p r o t e c t  and defend t h e  c o n s t i t u t i o n  o f  t h e  
u n i t e d  s t a t e s  ' (Sec. 1) ; t h a t  "he s h a l l  be commander-in-chief o f  t h e  
Army and Navy o f  t h e  u n i t e d  States" (sec. 2); t h a t  he s h a l l  be t h e  
s o l e  organ of t h e    at ion i n  i t s  ex te rna l  r e l a t i o n s  (Secs. 2  and 3); 
and t h a t  "he s h a l l  take  care t h a t  t he  Laws be f a i t h f u l l y  executed" 
(sec. 3). 

I n  passing upon t h e  quest ion  be fo re  us we must a l s o  remember as 
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c h i e f  ~ u s t i c e  Marshall said,  t h a t  the cons t i t u t i on  i s  "intended t o  
endure f o r  ages t o  come, and consequently, t o  be adapted t o  the 
var ious c r i ses  o f  human a f f a i r s , "  and t h a t  "(1)ts means are adequals 
t o  i t s  ends" ( ~ c c u l l o c h  v. ~ a r y l a n d ,  4  wheat. 311, 41k, 424 (1819). 

I n  terms o f  hard-headed p r a c t i c i a l i  t i e s ,  the  president obvious1 y  
could not  phys ica l l y  perform the various funct ions t h a t  are conferred 
on him b t he  cons t i t u t i on .  The President must o f  necessity ac t  
through .6 i s  heads o f  the  Departments and other persons (see 7  Op. A.G. 
453). The i r  o f f i c i a l  acts romulgated i n  the  regular  course of 

business, are presumptively FI i s  acts (see ~ u n k l e  v. un i ted  states,  122 
U.S. 543). I n  Wil l iams v. un i ted  states,  1 How, 290, the  cour t  said 
(p. 296) : 

"***The President 's duty i n  general requi res h i s  
superintendence o f  the  administ rat ion;  ye t  t h i s  duty cannot 
requ i re  o f  him t o  become the  admin is t ra t ive  o f f i c e r  of every 
department and bureau, o r  t o  perform i n  person the numerous 
d e t a i l s  i nc iden t  t o  services which, nevertheless, he i s ,  i n  a  
co r rec t  sense, by the  cons t i t u t i on  and laws required and 
expected t o  perform.  his cannot be, l s t ,  Because, i f  i t  were 
pract icab le ,  i t  would be t o  absorb the dut ies  and 
r e s p o n s i b i l i t i e s  o f  the  various departments o f  the government i n  
the personal ac t ion  o f  t he  one ch i e f  executive o f f i c e r .  I t  
cannot be, f o r  the  stronger reason, t h a t  i t  i s  
impracticable--may, impossible." 

I n  Myers v. United states,  272 .S. 52.  117, Chief Just ice  T a f t  
speaking f o r  the  cour t  sa id  as fo l lows:  

"The vest ing o f  the  executive power i n  t he  President was 
essen t i a l l y  a  grant  o f  the power t o  execute the  laws. But the 
President alone and unaided could not  execute the laws. He must 
execute them by t he  assistance o f  subordinates. This view has 
since been repeatedly a f f i rmed b  t h i s  Court (C i t i ng  cases) As 
he i s  charged s p e c i f i c a l l y  t o  t a  1 e care t h a t  they be f a i t h f u l l y  
executed, the reasonable imp l i ca t ion ,  even i n  t he  absence o f  
ex ress words, was t h a t  as pa r t  o f  h i s  executive power he should 7 se ec t  those who were t o  ac t  f o r  him under h i s  d i r e c t i o n  i n  the  
execution o f  t he  laws." 

This i s  the  eneral r u l e  which the cour t  has appl ied i n  sustain ing 
t he  delegat ion y  the  Preesident o f  the exercise o f  h i s  executive 
au tho r i t y .  /2/ 

% 
The exception t o  the  general r u l e  i s  contained i n  t h i s  succinct  

statement i n  Wil loughby's "cons t i tu t i on"  (Vol. 11, p. 1160): 
"where, however, from the nature o f  the case, or  by express 

cons t i t u t i ona l  o r  s ta tu to ry  declarat ion,  the personal, 
i nd i v i dua l  judgment o f  the  President i s  required t o  be 
exercised, the duty may not  be t ransfer red by the president t o  
anyone else.  " 

Thus i n  Runkie v. United states,  122 U.S. 543, i n vo l v i ng  dismissal 
of a  major from the  army, a  matter which r e  u i r ed  conf i rmat ion o r  
disapproval o f  the President, the  court  h e l l  t he  power was o f  a  
j u d i c i a l  character which could not  be delegated.   he President could 
c a l l  others t o  ass i s t  him i n  making an examination o f  the  court  
ma r t i a l ,  but  "h i s  judgment when pronounced must be h i s  own judgment 
and not  t h a t  o f  another." (122 u.S. a t  p. 557). see too,  un i ted  
s ta tes  v. Puge, 137 U.S. 673, 680-681; un i ted  s ta tes  v. F letcher,  
148 U.S. 84, 88-91; Ex Parte F ie ld ,  9  Fed. Cas. 1 (1862); 7  op. A.G. 
supra, a t  pp. 465-466. 

subject  t o  these l i m i t a t i o n s ,  i t  would appear t h a t  the President 
could delegate ce r t a i n  funct ions t o  the v i ce  President unless the 
l a t t e r  i s  i n e l i g i b l e  t o  exercise these powers under the  cons t i t u t i on  
o r  laws o f  the un i ted  states.  

  here i s  no express prov is ion i n  the  Cons t i tu t ion  which would 
preclude the  Vice president from exerc is ing those powers o f  the 
President which do not  requ i re  the  l a t t e r ' s  personal, i nd i v i dua l  
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judgment. 
There are two provis ions i n  the Const i tu t ion which should be 

considered i n  t h i s  connection. The f i r s t  i n  A r t i c l e  11, sect lon 1 
which provides t h a t  " i n  case o f  the  emo oval o f  the President from 
o f f i ce ,  o r  o f  h i s  ~ e a t h ,  ~ e p i g n a t i o n ,  o r  ~ n a b i l i t y  t o  discharge the 
powers and ~ u t i e s  o f  the said O f f i ce ,  the same sha l l  devolve on the 
v i ce  president  * * * I 1 -  

we need not  reach the question as t o  what cons t i tu tes  " i n a b i l i t y  t o  
discharge the Powers and Duties o f  the sa id  o f f i c e "  i n  any given case. 

AS matter stand, we do not  have such a  case here. 
The Executive order could be d ra f ted  delegating funct ions t o  the 

v i c e  President i n d i c a t i n g  t h a t  the President not  on ly  has the a b i l i t y  
t o  discharge the powers and dut ies  o f  the o f f i c e  but  i n  f a c t  w i l l  
continue t o  exerc ise the most important powers and dut ies  o f  h i s  
o f f i c e .  This could be made p l a i n  i f  the Executive order would provide 
i n  substance t h a t :  

1. Pres ident ia l  funct ions t ha t  may not  be delegated because of 
cons t i t u t i ona l  o r  s t a tu to r y  r e s t r i c t i o n s  are not  delegated. 

2 .  Functions which have heretofore been delegated t o  other 
o f f i c e r s  o f  the Government are not  delegated. 

3 .  w i t h  respect t o  any Pres ident ia l  func t ion  t h a t  may not  be 
delegated because o f  cons t i t u t i ona l  o r  s ta tu to ry  r e s t r i c t i o n s  the v i ce  
President should be required t o  submit any proposed ac t ion  t o  the 
President fo r  h i s  considerat ion and decision, and the Vice president 
should be d i rec ted  t o  take such ac t ion  i n  the matter as the President 
sha l l  d i  r e c t  . 

4. The Vice President could make such i n q u i r i e s  as he may deem 
proper t o  determine whether the laws o f  the un i ted s ta tes  are being 
f a i t h f u l l y  executed by the appo r i a t e  o f f i c e r s  o f  the Government, 
inc lud ing,  but  not  l i m i t e d  t o ,  Eeads o f  departments and agencies and 
should be d i r ec ted  t o  repor t  t o  the President from t ~ m e  t o  t ime ;n 
t h a t  regard. The v i ce  president should be d i rec ted t o  ascer ta in  the 
pres ident 's  w i l l  o r  decis ion as t o  the  ac t ion t o  be taken concerning 
any such matter ,  and should n o t i f y  the appropriate Government o f f i c e r  
o r  o f f i c e r s  accordin l y .  such n o t i f i c a t i o n  should be i n  w r i t i n  and 

decis ion o f  the President. 
8 should r e c i t e  t h a t  t8e ac t i on  ind icated i s  i n  accordance w i t h  t e 

5 .  ~ l l  formal orders o r  o ther  documents issued by the  v i c e  
President under o r  pursuant t o  the proposed order should be publ ished 
i n  the Federal Register, and any Executive order o r  proclamation o f  
the president  amended, modif ied, o r  revoked by any such order o r  
document o f  the Vice President should be i d e n t i f i e d  i n  the v i ce  
President 's  order by number, date, and subject matter. 

6. The r i  h t  should be reserved t o  the president t o  perform a t  any 
t ime any o f  t e funct ions delegated t o  the v i ce  president by the 
order.  

8 
7. As used i n  the order, the term " funct ion" should be def ined t o  

embrace any duty, power, r espons ib i l i t y ,  au thor i t y ,  o r  d i s c re t i on  
vested i n  the President o r  other o f f i c e r  concerned, and the term 
"performed" should be def ined t o  mean "exercised." 

8.   he order should continue i n  e f f e c t  u n t i l  amended, modif ied, o r  
revoked b  f u r t h e r  order o f  the president. x From t ese prov is ions,  i t  would be manifest t h a t  the delegat ion by 
the President f o  the  Vice President o f  the various funct ions r ec i t ed  
i n  such Executive order  would not v i o l a t e  A r t i c l e  11, sect ion I o f  the 
c o n s t i t u t i o n .  

second, the Cons t i tu t ion  provides t ha t  the v i ce  President sha l l  be 
 h he President o f  the Senate, but  sha l l  have no Vote, unless they be 
equal ly  d iv ided".  

Wou d exercise by the v i ce  President o f  the funct ions delegated t o  
him by the  ~ x e c u t i v e  order be incons is tent  w i t h  h i s  funct ions as 
President o f  the  senate? 

I t  would not .  The Vice President may proper ly  exercise both 
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funct ions wi thout  any c o n f l i c t .  Moreover, t he  c o n s t i t u t i o n  
contemplates t h a t  the senate may f u n c t ~ o n  even i n  the  absence o f  the 
v i c e  president .  ~t declares i n  A r t i c l e  I, Section 3 t h a t   h he senate 
s h a l l  chuse t h e i r  other o f f i c e r s ,  and a lso a  president  pro  tem ore,  i n  

o f f i c e  o f  the president o f  t he  un i ted  states".  
t: the  Absence o f  t he  v i ce  president ,  o r  when he sha l l  exerc ise t e 

s ince there  are no lega l  precedents e i t h e r  support ing o r  r e j e c t i n g  
the  author1 t y  o f  the president t o  delegate.hi s  powers t o  the V i  ce 
president ,  we may proper1 y  consider h i s t o r i c a l  precedents. V i  ce 
presidents Coolidge, Garner and wallace were i n v i t e d  i n t o  the  cabinet  
and attended i t s  meetings w i t h  r egu la r i t y .  wa l l  ace was a1 so operat ing 
Chai rman o f  various emergency agencies, coordinat ing t h e i  r 
admini s t r a t i o n  under p o l l  c ies  and d i  rec t i ves  issued by the  president .  
"His d i r e c t i o n  o f  ce r t a i n  defense and war a  encies was a  revo lu t ionary  
de a r t u re  f o r  the  vice-presidency, and s t i l ?  remains unimi tated.  
un 7 ess the  announcement i n  ~ p r i l  1953 t h a t  Vice ~ r e s j d e n ~  ~ i x o n  would 
be chairman o f  a.  commi ssion t o  enforce federal  a n t i  d l  scrim1 nat ion 
p o l i c i e s  i n  pub l i c  contracts i s  t he  prelude t o  t h i s  body's developing 
i n t o  an ac t i ve ,  s i gn i f can t  agency. s he l i s t  o f  appointments given t o  
Wallace i s  imposing. v i c e  president  Wallace was assigned t o  the 
~cnom i  c  ~ e f e n s e  ~ o a r d  (establ ished 1u1 y  30, 1941, reorganized and 
renamed the  Board o f  Economic Warfare a f t e r  Pearl Harbor), t he  Supply 
p r i o r i t i e s  and ~ l l o c a t i o n s  Board (formed August 28, 1941, dissolved 
i n t o  the War production Board, w i thout  Wallace, ~ a n u a r y  1942), and the 
Advisory commi t t e e  on Atomic Energy (set up October 1941, and included 
the  Vice President u n t i l  h i s  term o f  o f f i c e  expired i n  January 1945)." 
(w i l l iams,  "The ~ m e r i c a n  Vice Presidency, New Look" p. 26). 

whi le  Washington consulted w i t h  ndams on dip lomat ic matters, t he  
l a t t e r  refused t o  go ahead i n  order t o  negot iate a  commercial t r e a t y  
w i t h  England i n  1794. Adams took the pos i t i on  "he was required by the  
c o n s t i t u t i o n  t o  preside over t he  senate" and questioned t h e  p r o p r i e t  
o f  l eav ing  the  country "since he was charged by t he  c o n s t i t u t i o n  w i t  
t he  duty of tak ing  over the  f i r s t  o f f i c e  i n  an emergency." Jef ferson 

Y; 
took the same pos i t i on  as Vice President when Adams requested him t o  
go abroad t o  fur ther  the aims of peace (wi l l iams,  i b i d ,  p. 24). More 
recent1 y, v i c e  presidents have engaged i n  fo re ign  missions upon 
request of the president. I n  1936 Garner went t o  Mexico as a  
good-wi l l  ambassador. I n  1944 wallace l e f t  on a  good-wil l  mission t o  
t he  Far East. " p a r t i c u l a r l y  i n  the mission t o  china, wal lace made 
decis ions for  the president  and made recommendations t o  him t h a t  * * * 
came t o  be the  mooted postwar china po l i cy "  (Wil l iams, i bid .  p. 25). 
I n  add i t i on  t o  Wallace, Barkley and Nixon have made o f f i c i a l  fo re ign  
t r i p s  (Wil l iams, i b i d .  p. 25; See too,  Rossi ter ,  " ~ e f o r m  o f  v i ce  
presidency," 63 po l .  sc i  . Q. 383, 388-389, 398-399). 

  he next question i s  whether T i t l e  3, sect ion 302 expressly o r  
impl ied1 y  forbids the  President from delegat i  n  t o  the  v i ce  President 
powers not  requ i r ing  the exercise o f  a  persona ? judgment. There i s  no 
express p roh ib i t i on .  Nor may we imply  one i n  view o f  the language 
used. ~ i t l e  3 .  Section 301, which deals w i t h  general au thor i za t ion  t o  
delegate funct ions of the President vested "by law", l i m i t s  the 
de legat ion expressly t o  persons a  pointed by and w i t h  t he  advice o f  7 t he  Senate. sect ion 302 which dea s  w i t h  the  inherent  r i g h t  o f  the 
president  t o  delegate contains no such express l i m i t a t i o n .  From t h e  
e x p l i c i t  treatment i n  sect ion 301 and the  s i g n i f i c a n t  omission o f  
s i m i l a r  language i n  sect ion 302, we ma reasonably conclude t h a t  tl Congress had no i n t e n t i o n  o f  ba r r i ng  t e President from delegat ing h i s  
owers t o  any person, i nc lud ing  the v i c e  President, so long as the 

Ta t te r  was not  d isabled by law from exerc is in  the  powers delegated. 
nnd t h i s  conclusion i s  consistent  as wel l  w i t  ! the senate and House 
Re o r t s ,  discussed above, which stress the  need o f  pe rmi t t i ng  
deregation of ce r t a i n  matters "which nqw make an unwarranted demand 
upon t h e  t ime of t h e  President" and which provide "a workable and 
expedi t ious method f o r  p lac ing the  r espons ib i l i t y  f o r  the  discharge o f  
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appropr iate funct ions i n  other o f f i c e r s  o f  the  Government" (H.R. 1139, 
81st Cong., 1 s t  Sess., p. 3). 

There are many p rac t i ca l  considerat ions which would a1 so susta in  
the 1  im i t ed  delegat ion o f  p res iden t ia l  au tho r i t y  suggested. 

1. The s t ruc tu re  o f  the  Executive branch o f  the  Government has 
rown so la rge  and i n t r i c a t e  t h a t  every means should be sought t o  

? ighten the  workload of t he  president i f  we are t o  expect hlm t o  g ive 
adequate a t t en t i on  t o  matters t h a t  are most v i t a l  t o  the  nat ion.  
~ h u s ,  even i n  the  normal course o f  events, the l i m i t e d  dele a t i on  o f  

I: ? au tho r i t y  suggested would be warranted from the  view o i n t  o  good 
governmental administ rat ion.  ~ t s  character i s  not c  anged nor should 
greater  s igni f icance be attached t o  i t  because o f  temporary i l l n e s s  o f  
t he  President. 

2. The president has recognized the  desi r a b i l i t y  o f  t r a i n i n g  the  
v i c e  President f o r  any eventua l i t  . 

3 .  Cooperation w i t h  the  l e g i s  y a t i v e  branch o f  the  overnment and 

! ! w i t h  fore i  n  nat ions would be made more e f f e c t i v e  i f  t e v i c e  
President ad an in t ima te  working knowledge o f  departments and 
agencies i n  the  Executive Branch. 

4 .    he v i c e  president has already been occupying an important 
pos i t i on  i n  the  formulat ion o f  governmental po l i cy .    his would be 
expanded, not  a l te red,  by the  proposed Executive Order. 

The president  has made the v i ce  president a  f u l l  -scale pa r t i c i pan t  
i n  formulat ing and executing major admini s t r a t i o n  p o l i c y  a t  cabinet 
meetings -- a  step wi thout  precedent i n  p res iden t ia l1  h i s t o r y .  Also, 
t he  v i c e  president ,  a t  the r e  uest o f  the president, has presided a t  
cabinet meetings i n  the Presi 3 en t ' s  absence. congress has added the  
v i ce  President as a  s ta tu to ry  member o f  t he  ~ a t i o n a l  Secur i ty  Counci l ;  

and when absent, the  president who i s  o f f i c i a l  chairman o f  t h i s  
committee has dele ated h i s  funct ions t o  the  v i c e  president .  As t he  
President '  s specia? representat ive,  the  v i ce  President has a1 so 
engaged i n  good-wi l l  tours  o f  La t i n  America and o  the  Far and Middle 
East. 

Such delegations o f  au tho r i t y  have advanced t he  country 's  wel fare  
through admin is t ra t ion o f  the government a t  the  maximum e f f i c i ency .  
An Executive order provid ing subs tan t ia l l y  the  delegat ion discussed 
would be merely another step i n  t h i s  d i r ec t i on .  The proposed 
delegations would be we l l  w i t h i n  the President 's  inherent  r i g h t s  under 
T i t l e  3, Section 302. 

The second question ra ised i s  whether an Executive order would be 
v a l i d  i f  i t  provided as fo l lows:  

"w i th  respect t o  any p res iden t ia l  funct ion t h a t  may not  be 
delegated because o f  cons t i t u t i ona l  o r  s ta tu to ry  r e s t r i c t i o n s ,  
t he  v i ce  president sha l l  submit any proposed ac t ion  i n  regard 
the re to  t o  the President f o r  h i s  considerat ion and decis ion;  
and the  v i ce  President sha l l  take such ac t ion  i n  t he  matter as 
the President sha l l  d i r e c t .  The order o r  other document o f  the  
v i ce  president  g i v ing  e f f e c t  t o  such d i r e c t i o n  o f  the  President 
sha l l  r e c i t e  the  f a c t  t h a t  the  president has considered t he  
ac t ion  i n  question and t h a t  such ac t ion  i s  taken i n  accordance 
w i t h  t he  i ns t r uc t i ons  and a t  the  d i r e c t i o n  o f  the President. 

I n  t h i s  area as i n  others the  president cannot be expected t o  do 
a l l  o r  .even a  pa r t  o f  the  la rge  amount o f  pre l iminary  review and 
i nves t i ga t i on  en ta i l ed  i n  reaching a  decis ion which t he  cons t i t u t i on  
o r  s t a tu to r y  r e s t r i c t i o n s  require him personal ly  t o  make. The 
p rov is ion  quoted above would do no more. under it, the  President 
would reserve the  r i g h t  t o  have the  proposed ac t ion  submitted t o  him 
f o r  h i s  considerat ion and h i s  decision. The president would reserve 
the  r i g h t  t o  requ i re  the v i ce  President t o  take such ac t ion  i n  the  
matter as t he  president sha l l  d i r e c t .  Moreover, the  order o r  other 
document o f  t he  v i ce  president g i v i ng  e f f e c t  t o  the  d i r e c t i o n  o f  t he  
president  would be required t o  r e c i t e  the  f a c t  t h a t  such ac t ion  i s  
taken "w i th  t he  i ns t r uc t i ons  and a t  the d i r e c t i o n  o f  the  president" .  
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~ h u s ,  i n  every way t he  president would r e t a i n  and would exercise 
t he  primary and immediate r espons ib i l i t y  and deci s ~ o n  i n  those cases 
where the  c o n s t i t u t i o n  and s ta tu to ry  au tho r i t y  may requ i re  t h a t  h l s  
funct ions be discharged i n  t h a t  manner. The determination would be t he  
pres ident 's  i n  these cases, not  t h a t  o f  t he  Vice president ,  and t h i s  
i s  dec is ive  o f  the  question raised. 

/1/ This  Report a l so  declared: 

 h he Attorney General, i n  connection w i t h  an extended review o f  
executive theory and p rac t i ce ,  has sa id  t h a t  ' i n  general, when 
congress speaks o f  acts t o  be performed by the president, i t  means by 
the  executive au tho r i t y  o f  the President '  (7 A.G. Op. 453): Yet t h i s  
r i  h t  o f  delegat ion has not  heretofore been c l e a r l y  establ ished o r  
deqined b  j u d i  c ia1 decision, and there  are in t imat ions i n  various 
r u l i ngs  t K a t  i t  does not  extend t o  matters which invo lve  the exercise 
o f  'udgment or  d i s c re t i on ,  although the f u t i l i t y  o f  attempting t o  ? app y  such a  d i s t i n c t i o n  even t o  the head o f  a  department was 
recognized by t he  Attorney General i n  3 5  A.G. Op. 19, and the r i g h t  o f  
department heads t o  ac t  f o r  t he  president i n  matters which r e l a t e  t o  
t he  business o f  t h e i r  respect ive departments has been upheld by the  
cour ts  i n  a  number o f  cases. 

"The net  r e s u l t ,  i n  respect o f  any given s ta tu to ry  Pres ident ia l  
func t ion ,  tends t o  be uncer ta in t  as t o  whether performance thereof  

be delegated. ~t the  best t K i s  requires a  t ime consuming and 
?%orious exp lora t ion t o  a r r i v e  a t  a  conclusion t h a t  the  func t ion  ma 
proper ly  be delegated. ~t the  worst such exp lora t ion reveals t h a t  t e 
func t ion ,  however, inconsequential ,  must continue t o  be performed by 

K 
t he  ~ r e s i d e n t .  These f ac t s  operate t o  requ i re  the  president t o  
perform funct ions which a t  the present t ime do not  have any reasonable 
c la im upon h i s  t ime o r  a t ten t ion .  * * *" 

/2/ see e.g. w i lcox v. Jackson, 1 3  pet.  498, 513; successive acts 
o f  Congress authorized the President t o  erec t  f o r t i f i c a t i o n s  and other 
th ings.  This power was he ld  proper ly  executed by the secretary o f  
War. 

Wil l iams v. United s ta tes ,  1 How. 290, 296. An Act o f  Congress 
p roh ib i ted  the advancing o f  pub l i c  money i n  any case whatever, except 
under t he  "especial d i r e c t i o n  o f  the  ~ r e s i d e n t . "  Yet, under the  
general;  d i r e c t i o n  o f  t he  president, t h i s  power was held t o  be 
proper ly  executed by the  Secretary o f  the  Treasury. 

French v. weeks, 259 U.5. 326. Approval o f  f ind ings o f  the ~ i n a l  
C l a s s i f i c a t i o n  Board p lac ing o f f i c e r s  i n  ce r t a i n  c l ass i f i ca t i ons  may 
be exercised by the  Secretary o f  war on behal f  o f  the  president. 

Russell v. un i ted  States, 261 U.S. 514, 523. " ~ x e c u t i v e  power, i n  
the  main, must o f  n e ~ e s s i t y  be exercised by the  President through the  
var ious departments.   his case involved a  delegation t o  the  secretary 
of the Navy t o  cancel sh ipbu i ld ing contracts. 
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