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"Executive Office.” 2/ Later that ysar the Executive Offics
of the President was sstablisghed, snd the Buremu of the Budget
and other agencies wave tyansferved to it. 3/ 7o reflect the
change in organisation, tkam:tqmapmummtemm [ ]
genaral heading Zfox “Executive 0ffice of the President.”

Instesd of "Gffice of che Prusident,” the fvem covering
“nersonal services" was entitled “Uhite House Offtece.™ y

Wich chsinges in form, the sppreprisifen for the Presidest's
personal staff has been carried under this item since then, $/

2? The item for "Office of the President” read:
Salaries: Yor personal services in the office
of the President, ineluding ths Secrerary to
the President, and two additional secvetaries
to the President at §10,000 each: §135,500:
Provided, that employess of the executive de~
partmants and other establishwments of the
government may be detslled from time to time to
the offfice of the President of the United States

for such temporary assistance a3 may be deamed
necessary. 33 sStat. 524,

3/ Reorganization Flsn Ho. 1 of 1939, 53 Stat. 1423, ‘The Plan
é;? not mention the Office of the Presidont or the White House
Office.

4/ Independent nﬂ.’tm Appropriation Ast of 1941, 54 Stat.
112, Exespt for an additional esuthorimstion for six adminis-
toative assistants, the m%'up wag identical to the prior
act. HNelther the President's message supporting the resrgani-
notion plan, the legislative response to the plan, unor the

Legislative history of the appropristion act dimmus the
changa.

3/ The curreant item reads:

For expenses necesszary for the White HBouse office
as suthorized by law, Including not to exceed
$3,850,000 for . . . other persenal services
without vegard to the provisicns of law regulating
the esployment and compensation of porsane in the
Government service; . . ." Executive Office &pyra*-
priations Act of 1977, 90 scst. 966.
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In other wvés, the current item for “"white House Qffise"
ia the lineal descenuiant uf tha only appropristion for Presi-
dential staff that existed when the Hatch Act was passed. As
new functions and agencies have besn added to the Executive
Office of the Prasident, this item has continusd as the source
of the salavies of the inner civels of personal advisers to
the President, 6/ It is this group of advisers, sssistants,
and speech writers whom the sponsor of the exempiion viewed
as adjuncts to the President in his role as a political
officer.

buring the 1939 dnhata on the Dawpsey Amendwent, Con~
gressman Michener raised the issue of whether persomel of
agencies such as the Buresu of the Budget which would be
:mmm to the Ewacutive Office of the ?mim: uu&ur

roposed Beorganization Plan of 1935 weuld . '
m £fica of thes President™ exemption.

To clarify this point, he offared a uuhmdnm vﬁieh would

have rvestricted the exemption to positions ia the Office of
the Prasident "as clasaifiad prior to the Reoxganiszation Act
of 1939." Id. When Nr, Michener's time expirved, no mumber

~ of the House, imeluding Congressman Despsey, sttempted to

address the point. Thers was up debate, amd the proposal wans
Bevexr voted on. 84 Cong. Bee. 9634, mmumam
House to the point suggests thet ths House considerxad the
smenduent unuedessary as 1t understood that the exemption
clearly spplied only to what My, Michener callad “the Presi-
dent's secretariat and {ncidental employees,” 7/ i.e., em-
ployees im “the 0ffice of the mwm "

It s for these ressons that we conclude that the
exemption to the Hatch Aet In 5 U.8.C. § 7324(4)(1) was

We raised this gainﬁ in our mesorandum of Juna 10, 1970,
muui.ng whether the staff of the Domestie Comail weras
covered by the Hateh Aot (Attachownt A).

1/ There is no discussion of the applicability of the Hateh
Act in the lagislative history of the 1941 Executive Dffice
of the President appropriation.



intended to spply only to psrsons paid from the {ten for .
ihite Houss 0ffice." OLC has previcusly advissd the White
House that the "office of tha rwidmz" is the equivalent
of the Whire Heuss Office. 8/

1t should be noted that parsons detailed fyom other
te the White House mre ordimarily subiect to tha
mtehtetsimzhuymmtpaﬁwtafthsWhium
office appropristion. 9/ 1In the mun office Appropris-
tion Act of 1971, B4 stat, 866, Congress significantly in-
erveased tha spprupriation for the Hhite Bouzse 0ff{ce by
tranafor from tha item for Special Projects, The reason the
tranafer was requested was to pay Presidentisl staff who had
been essentially on permanent detail from other sgemcies out
of this item, 10/ Altheugh the polut was not veised in the
leégislative history of the 1971 Act, it is ressonsble to con-
¢lude that the White House realized thar the change would
wmmz of mhmnhmslmiymt from
Reatch Act.

In the ssme statute, s sepavate line item for expanses
necessary for the Vice President to provide assistance ts the
Prasident in commection with speclizlly sssigned msim“
azmm for the firet tima. The spohesman for the Adain '

s Gave sdvised thé White House that OMB parsonnel were
mbjwt to the Hatch Act (memorandom of Septamber 4, 1970,

Attachment 8) and that Demestie Councll staff pald under a

separate ites were subject to the Ratch Act (memeramdum of

June 10, 1970, Attachment A).

We have advised the White Bouse that detailed miaym
muy be subject to the Hateh Act even if paild from this s
priation., (Memorandum of Juna 26, 1970, Attachment ).
Authority to detall is provided by 3 U, 5.C. $ 167.

10/ Beerings Before s Subcmittes of the Appropristions Com-
mittee of the House of Represeatatives, Executive 0ffice
Appropriations for 1971, 91lat Cong., 2d Segs., pp. 5~7. 8eeo
also H.R..Rep. 91-994, 91lat Cong., 24 Sess.




testified before the House comittee that over the years the
responaibility of the Vice President to assist the President
hed incressed and that he had bsen provided with a suffici-
ent staff paly by detailing employess from other agencies.

The purpose of the apprepriation, he explained, was to give
the Vice President an explicit source of steff support for
his governmental responsibilities in ths executiva branch, 11/
The legislative history does not discuss the spplicability of
the Hatch Aet to these employees.

In light of the legislative history discussed above, it
would be diffieult to arpue that persons paid from thie fteam
are within the scope of 5 U.58.0. § 7324(d)(1). If either the
Administration oxr Congress had wanted them exempted fm m
Hatch Act, it could have besen explicitly dons by fol
the procedure used at the seame tims for detailed muémml
staff--ghifting sxpenses from other appropriations to ths
"White House Office"™ item., Instead, a separate line item was
requasted gnd given. In addition, the Vice President retains
his legislative staff, who ave not covered by the Rateh Act, 12/
since his lagislative appropristion was not decressed in 1971
and subsequent years, it could have been expected that hig

117 Hearings before & Subcommittee of the Appropriations Coum~
mittae of the House of Representatives, REwecutive Offices
Appropristions for 1971, 9lst Ceng., 24 Sess., pp. 185-89.
See alsp H.R. Rep. 91-994, 91st Cong., 24 Sess.

12/ In 1971, the Vice President's apprepriation for exeeutive
staff was §700,000, Rwecutive Qffices Approupriation Act of
1971, 84 stac, 366, For “elerical assistsnce to the Vice Presi-
dent” he received §367,263 under the Legislative Branch
Appropristion Act of 1971, B854 Stas, 807. This was an iu-
cresse from the prior year. Fex 1977, the Vies President
receives §1,246,000 for executive ataff and 36135,015 for
lagislative staff. 91 sStat, 966, 1439.



T~

political staff would be paid from this source. 13/ Finally,
sincs the Administration requested staff sssistance for the
Vice President in his governmental functions within the
executive branch, 14/ Lt 1s reasonsble to conclude that Con-
gress intended to provide a staff limited to thsu official
functions,

Pater Kyros, of the 0ffice ai’ the Vice President, has :
argued that S U.5.8, § 7324(4)(1) spplies bucause the item
in question pmuu “fox mmu msury to mxc the

Vice I‘m‘&éﬂz W pxovide assis Lo the _- L de:
gonnention h 1y sssigned fumetions i.ei in
original) (ALt z:n) In other wo is, b é«im the

status of the ﬂu President's staff from m duties assigned

- ¢n the Vice Fresideat. But this argument proves too mach.

The Vice President has no sctiva sxecutive respensibilities

under the Qonstitution, end the Prasident has no constitutional
duty to asaign him any. The Vice President's status &8 an
assistant to the President f{e therefore the sawe as that of

other policy making officlals or advisers who ave not subjset

to the Batch Act. 15/ If it is argued thar employees who furnish

13/ in 1971, the Vice President's legislative staff nusbeved

23 persons, clerical snd otherwise. BHearings of s Suboommit-

tes of the Senate Appropriations Committee, Executive Offices
Appropriatiens of 1971, 91lst Comng., 24 Sess., p. 1255. There

is no discussion of their duties in the legislative higtory. .

14/ Among tha Vice President's fumctions cited as reguiring
staff were his membership in the Cabinat, the NSC, and the CEQ,
his duties as hesad of the Office of Iuterzovernmental Rela-
tiong, end his smmbership in varisus advisory committess and
councils, Hearings by a Subcommittee of the Appropriations
Committes of the House of Representstives, Executive Of£fice
Appropriations of 1971, 9lst Cong., 24 Sess., pp. 1835-86. The
testimony eoncentrated on the need for staif support if the
Vice President were to function as an sdviser snd official
spokesman. Id. at 187-89.

15/ The originel version of the Hatch Act spesifically exempted
the President and Vice Presideat. See 5 U.8.0. § 7324, h:ls- -
toricel and reviston note; Aet of August 2, 1937 § 9(a), 33

Stat. 1148, Heads end assistant hesds of executive or military
departments and poliey making officisls appointed subject teo
advice and consent by the Senate are oxempt. 5 U.3.¢. §

7324(d) (2)-(3).
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him with staff azsistance derive an exemption from his fung~

tions, there is no resson why the sswe should not be true of
the staff of OMB, the Demestie Coumcil, and other agemcies
within ths Executive Office of the President whose heads are
exsmpt. minmmumidhemmm&nsmuuﬂ
intent mderlying 5 U,3.C. § 7325(2) and to its settled con-
struction. Had Congress considered derivative exempticn
possible undexr the Act, it would not bave bean nscessary for
the Despsey Amendment to specifically provide for the Presi-
dent's personal staff after having exempted the President

or to exempt assistant heads ss well as heads of departments.

In conclusion, the better view appears to ba that ths
legislative intent behind 5 U.8.C. § 7324(d) (1) was to exempt
from the Hatch Act a limited number of close personal sdvisers
to the President sud their staff masbers. This wis scoom-
%umwmmmmzmmmmmmmm

£fice of the President™ from which this inney circle waa

paid. At the time, this was the only appropriation for per-

sounel directly onder the President's cemtrol. Anm other
agencies wore added to the Executive 0ffice of the President
and nomenclature changed, the White House O0ffice wes the only
1ineal descendsut of the former Of£fice of the President. The
rexaining employses in the Executive 0ffice of the Preaident
are subject to the Batch Act unless ceversd by another eyemp~
tion. HNothing in the legislative history of the sppropriation
for the Vica President's executive staff shows s congressiomnsl
intent to treat those employees diffarently from other stalf
in the Executive 0ffice of the President cutside the White
House Office. In our view, there is no ratiomsl hnis for
doing so that will distinguish the Vice FPresident's staff
from ether ataffs which ave not exempt,

It heas been suggested that thia interpratetion is srchate
and snomalous beceuss the staffs of the President and Vice
President save for practical purposes intemmingled. It is
true that the Congress vhich enascted the Hatch Aet 4id ot

asonsidar the role of the Vice President’s staff, for the
Vice President had no role in the exscutive branch at the
time. Circumstonces have changed, and mwdern Prasidents use
the Vice President as both political spokesman and poliay
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adviser. mmhmhmmthHW’!‘mM't
staff a3 fxesly svsilabls for political dutiss as the
Prasident’s. If so, laglslation will be uscesssry. oOns
spproach would be to incoryorats the appropristion for the
ﬁam&dmz'atuammm sppropristion foxr the
Mﬂmegﬁw,w . 'MWMW
matter, mmmaamauuammmwmm
the Hateh Aot to specifically axempt the Vice President's

ataff,
o John M. Harmon
Acting Assistant Attoruey Gemera
0ffice of Legal Counspl
Attactments



