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{_/¥FIGRARDUM FOR TRI VICE preNeppkic
£ /Re: Comstitstiomality of the Vice Presicent’'s service

/ / as cheirman of the hatlonal Aeronantice and Space
/ " Couneil.
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B.E., 6165, £7th Congress, lutroduced at the reguest of
the President, would emend section 201 of the Rational Aero-
nautics end Space Act of 1538 (42 U.5.C. § 2471) to remove
the President and certals other persoas frem wembsrehip on
the Hastions] Aevenautics and Space Council and wmake the Vice
Pregident e pouber snd chairwan. The funetien of the recou-
stituted Comaril, as stated {n the bill, venld be "to adviee
mnd essist the President, as he mey reguest, with respect ko
the pegfarmance of functions in the =eremmutice and space
Fleld,

The question has srisen whetber there iz &nk‘ﬂaastitu'
tiongl bur to the propesed service of che ¥ice Precident on
the Coumcdl.

Although the Consfitutiev allote specific Functiens to
the Viece Presldent im the transaction of basiness by the Legls-

lative Brench of the Govermment (Avrt. I, sec. 3), it pefcher

greutes nor Forblds his functicus in the conduct of sffeirs of
the Executive Branch. The courte have pever had ocezeion to
censlder the extent to whick he may preperly take part in
those affairs. It is mecessary thevefore to look mainly to
bistorieal pre;edeats for guldance. s

The role of the Vice President in the fzecutive Branch
has varied greatly through the yesrs and In eny given Aduwin-
isrratior bss besn determined largely by the President, 1In
general, howover, the role war not a significant one until
1433, wheo Roosevelt and Garner took eoffice. UOntil then, for
example, only three Vice Presldents had ever sat with the
Cabinet: Adems on one sccasiom ir 1791 during Hashington's
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gbsence, Marshall on & few occasions while Wlisop attepdad

the Pgriz Pesce Conference smd Coolidge regulerly, at Harding's
invitation. Begloning with Garner, participation by the Vies
Pregident in the deliberatiouns of thse Csbipnet became & matter
of caurse. OCGarner was slso consulted by the Presidemt op for-
eigu policy satters aod in 1936 became the first Vice Presideat
in offiece to tvevel beyond the country's borders ou an opffieisl
migefion. Simce then 1t has become cowmmonplace for the Vice
President to underiake assignoents ebroad ranglog from good
will trips to mlesione a3 o diplomatic agent of the President.

The Office of Viece Preosident exparienced perhaps its greatest
growth as & consequence of World vWgr YX. By order of Presidant
Eoosevelt, ¥allace served gs chafrwan of the powerful Board of
fconomic Werfere gnd for a period uf two years wee the superier
of & number of depsrtment end ¢y heads in comnection with a

., variety of economic defense getivities fn the interuatfonal

field. Be plsc served prpuant to a Presidential executive
order as cholrman of the Supply Priorities snd Allocations Board

- vntll it was replaced by the ¥Wer Productiop Board shortly sfter

Pearl Harbor. Aod topether with the Secretary of War, the Chief
of staff and othore, he was named by Roosevelt in October 1PAL
to a Precidencizl sdvizory comédttee which participated in the
making of the malor policy dacisgioms on the development snd use
of atomic energy. - '

More recently, Vice President ¥ixon scted from 1953 to 1961
as chalrman of the President's Comaittee on Government Covtracts
and of coumrae the Vice Praesgident is noy chairuvasn of the sucuessor

- President's Coumittes oo Equal Bmploymest Opportunity.

I addition to bis Presidential assignments, the Vice Presi-
dent preeently bas two fumctions prescribed by statute. One,
which dates back mors tham & century but 4s of little interest
here, consists of wembership im the Smithsonian Imstitution snd
on its Poard of Regents (20 D.S5.C. §§ &1, 42). The other, in-
stituted in 1949, iz membership on the Mational Security Goumcil
(50 G.8.C. § £02(n)). '

Since the Vice President is not prevented by the Constitu-
tion or, it might be added, by svy gemeral statute, from ectimg
as the President’s deolegate, the range of duties he may under~
take at the instance of the Presideat would seem to be co~daten~

slve with the latter's powar of dzlegation. But in considoring
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Congressionsl, as distinguished from Presldentigl, bestowals
of functione it 1s necessary te advert to a umii;i.ng provigion
of the Constitution {Article II, section 1) which declares

- flatly that "the executive power shall be vested in 4 Presi-~

dant of the United States.' Lagislation which might threaten
the wmity of the Executive by attempting to place power in the
Vice President to be wielded independently of the President
would wpdoobtedly run afounl of this provistion. As for H.R, 6169
specifically, however, it would not cemtravene the provision
gince it would mark the duties of the Mational Acronsutics snd
Space. Council, and thus of its chairpsn, as purely advisory.

- prmore, the bill iz supported, as a matter of historical
greaadfmt, by the sore than g decade of Viee Presidentipl ser-
vice on the advisory Rational Security Counedl.

The doctrime of separation of powars needs to be mentioned
by reanon of the Vice President’s designation by the Constitu-
tion as the presiding officer of the Senate. At £irst glemce -
ir might seen that any cloge affiliation with the Bxecutive
Branch would be inconsistent with this function. Howeyer, ex-
cept for a very few yesrs during the ipcumbency of the first
Vice Fresidemt, the chair of the Sepate has had & relatively
unimportent pars in its proceedings. Thus, sctive as a Vige
Pregident may be in the conduct of the business of the Execu-
tive, it 1ig difficult to perceive that as & practical mgtter -
E}.\z would be in a position to dminish the powers of the Legis-~

tuzre.

Aside from practicalities, it domz vor appear thef doctrinal
considerations block the Vice President’s performavce of Lupor~
tant fimctions in the Executive Branch., Bespite hie position
as Prepldent of the Sensts, he iz certainly not ove of its mem-
bexs. __j ‘Wor can he be convincingly described as & third member
of ¢t glative Bramch zlongside the two Houses of Coogress.
Vit f
i) Art. ‘i, asec. 6, ¢l. 2 of tha Conskitution provides that "mo
Person holding any Office under the UWnited Ststes, shall be a
Mewber of either House during hisx Continuance in Office.” Since’
the Vice President holde “en Office under the United states," it
would do violemce to this language to argue thai the Founding
Fathers conceived of him as 2 mewber of the Senate. ¥oreover,
clauses 1 and 2 of Art. I, sec. 5, which provide that each House
shall be the judge of the alecticns raturne and qualifications
of its own wembers and msy punish ar:d expel them, pleinly do not
apply to the Vica President.
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RBis office was created by Article IT of _clw Constitution degling
with the Executive Bramch, and secction § of thut Articls sakes
him, just as the President, subject to impeachment by the Lepis-
lative Branch. Since the power of Lmpeachuent $5 3 check de~
viged to safeguard the priuwciple of separation of powers agminst
 depredations by the Executive; it (s troublesome mcegmlly to
categorize the Vice President as a mesber of the

Perhaps the best thing that can be sald is that the Vice
¥regident balongs neither to the Executive por to the lLegislia-
tive Branch but 1= attached by the Constitution to the latter,
Yhatever the semantic problems, however, they womld not scem
to be especially ralevant to the question vhether Cougress may
designate the Vice Prespidemt to undertake Executive respousl~
bilities. As . Justice Holwes once noted in a siwiler con-
test, "The graat crdinmmces of the Constitution do pot estsb-
ldgh snd divide fields of black and white. Even the more spe-
cific of them =re found to terminste in & perusbra shading
graduglly from ons extrome to the other.™ If & judiclel test
of the employment of the Vice Prasident 16 the affairs of the
Executlive were ever to oceur, there {s 1ittle reason to think
that 1t would be decided purely on the basis of abstractions.
To the cantrary, the compardtive silence of the Constitution
in regard to the Offfce of the Vice President virpmally guars
anvees that the declsion would be baged primsrily on congidera-
tions of practice ¢nd precedent and that theoregical arguments

drovn from the doctyine of separationm of powars would gain little
atteation.

Conglstent with the foregoing, I am of the opinion that
service of the Vice Prosident as chairman of the Hatiooal Aero-
nautics end Space Council wumdnr the provisione of B.B., 6169
vould not violate the Constitution.
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72/ Springex v. ?hiligplne leanda 277 u. b. 18 209 (1928).
dlassenting opinipn,
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