
TQ3DRtWDUf.f TO HOiJOWLE KCLLZhY E . WSEL?!!  11 
Legal Counsel to the Vice President 

Re: Draft Standards of Conduct for the Office of the 
Vice President - 
a- - , -- --.- 

This rsspolids to your request of Flay 31, 1974, to Mr. U b n  
for our v i m  on the draft S t a n k &  of Conduct for the Office 
of the Vice President.  

It appears that for general purposes you believe thet 
smplayees of the Vice President's etaff ahmld  legally be treated 
generally in the same manner as employees of the Executive Office 
of the President. In that regard we note that your draft Stond-  
ards of Conduct, with minor exceptiorrs, trracks 3 CFR Part 100, 
the Stsndarde of Conduct applicable t o  agencies in the Executive 
Office of the Presidant, a l l  cf whose employees srs plainly in 
the executive branch. In that connection you s ta te  in section 
l(c) that " the  standards set forth faerein reflect prohibitions 
a d  requirementar iapoaad by the l a w s  of the Enited States.'' T h i n  
is true, of course, as regevds 18 V.S.C.  202 ,  203 and 205, which 
apply t o  asployeet~ both in the executive and legislative branches. 
On the other hand, 18 U. S. C. 207 (pos t-eaplopment prohibftiono) , 
18 U.S.C. 208 (acts af f ec thg  a personal financial interest), and 
18 U.S.C. 209 (salary of officials and employees payable only by 
the United States), apply esialy to usplopeas in the exeeutim 
branen. Thfs raises a legal issue of Importance. If a crirehal 
prosecution were bro ht against a particular exployee on the, 
Vieo President's ataf Uf for an alleged Pioletion of 18 U . S . C .  207, 
208, or 209, the employee could raise the queetion that these 
prohibitions are i ~ p ~ l i c a b l e  because he is paid f r o m  funds 
appropriated to the legialetive branch (aesudng thet to be the 
case), and because t b  Vics President m& the Con~titution 28 
primarily i n  the legislative branch. We need not, however, reach 
this diff icult  question because there is nothing to prevent the 
VLce President by regulations frm impo~ir.tg the erne general 
standards on all. his employees, whether fhey are in the executive 
br bgia la t ive  branch, ae  are imposed by the President under 3 
CFR Bart 100 on emp2oye~a I n  the ccmpQnenr agencies of the Execu- 
tive Office of the President. Indeed. we think that this  is a 



salutary policy. But e r m  if crhinal sanctions may not be 
Imposed on the Vice President's rmployecs to the extent that some 
or all of them are In the legislative branch, there are other 
lesser r~anctions which night be invoked such as raprirttand, die- 
dssal, or other fofm6 of appropriate, actlon designed t o  die- 
courage my conctuct ahat m y  result: In, or create the appearance 
of, potential eonf lk t  by employees: in the Vice Preaident'a, 
offfee. (See section 25.)  

For the fozegofng reasons we do not believe that the 
authority of 18 U.S.C. 207, 208 and 209 should be cited as 
though they were clearly in pht. Rather they reight better be 
referred t o  merely as a source reflecting the underlying purpose 
and s p F r i t  of the particular standard of emduct involved. 

This approach would call for technical changes as follows: 

f. is* lina 5 :  

Add "cf." p r i a  to 16 U.S .C .  208. 

On lines 7 ,  delete the m d s  "pursuarst to % 208 of Title 
18, United Stares Code." Add after the word "esiployee" on line 
9 of p .  10 the Pollowing: (cf. 1 E  U.S.C. 208). 

Delete the worde 0x1 lines 14-15 "pursua~nt to the provisions 
of section 208 of Title 18, United Statae Code" and on line 16, 
"or otacticm 208 of T i t l e  18." 

Add the word "cf." prior to the ntatutory referenceo "(1s 
U . S . C .  P07(s));' "(18 U.S.C. 207(b)) ," m d  "18 U . S . C .  209." 

P. 14, lines 15-16; 

b l e t e  the wordas "207 of T i t l e  18, United States Code" and 
add in their place "10 (a) (2) , (3) hereof. " 

P. 15, lines 2-3: 

Delete ths words "for in sections 209, 207, or 208 of 
Title 18, United Sta tee  Code," and add in their place, the word 
"herein. " 
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F. 15 line 10: -d.&.----- 

Add the word "cf," prior to "18 U . S . C .  209." 

P .  26,  l ines 16-17; p .  27 ,  line 4 :  

Add the word "cf." prior t o  "18 U . 5 . C .  2071a)" on p .  26, 
and prior t o  "18 U . 5 . C .  207(b)" on F. 27. 

P. 32, last I&: 

Delete the words "18 U.S.C. 208 or." 

Xn a d d i t i o n  to these technical rrug&estions, yovr etten- 
tion 1s called to the follawi~ matters: 

Sac. 4(bL p. 3< 9 lines from bottom: - 
Add after the word " G d a e f m , "  the worda "and the 

Departmeat of Justice." 

Consider shortening the period of notification to "30" 
days. 

Thio, subsection would permLt reimbursement for travel and 
autisistgnce expmoes in connection w i t h  official  Gcwernr~rent duties 
from a profaseional organization such as the hriean Medical 
Assoegrtion. Sach r ~ r e ~ t  m y  raise the question as to an 
unlawful aujgnenmticm of appropriations. See 46 Gump. Gen. 689 
(1967); 37 Conrp. Gen. 776 (1958). ereover, we q u t e t i a  rhe 
policy of such r provision f r o m  the vlewpoint of appearance. 
The AHA ie a recognitad lobbying organization whose activities and 
p o ~ i t i ~  are frequently coutroverofal. It is often interested in 
iraportaat legislation being eonsidered by the Congress. Zn some 
iw tances ,  the Vice President may decide to take a position re- 
g a r d h g  such legir latbn.  We do n o t  think that employees in his  
office should be in  a position where it c o u l d  appeax that they 
are under obligation to tha Association. Poos ib lg  there iar less 
likelihood of such appearance problems where the American Bar 
Arsooiation is coacsrned, but that too i s  nor entirely remote 
as, f OX -le, concerning "no-fault" insurance leginlat ion. For 
this reason we would suggest deleting propoead aectfon 13(b)(3) ,  



Frfor to the wosri "matter" (7 lines frw: bottom and on 
last l ine ) ,  add the worci "particular. " 

We note that Ihe draft does nor conzain a provision like 
tk-at contaiaed in 3 CPB 106.735-22(0), which expres~lg pro- 
Wbite  eqloyees in the aganeies in the Exeeutim Office of 
the President frm erxgagiw i n  polf t ica l  activities m& 
the lilotetl Act a& activities barred by 18 U.S.C.  602, 603, 
607, and 648. T b  'Hatch Ace a p p l i e s  only t o  employeas Ln the 
exeeutfve bran& Cw3.tF. an exceptSon for employees paPd from 
the appxopriation for the office of the President). 5 'J.S.C. 
7324. This r a i s e s  an issue sagewhat like that fnvvlving 18 
U . S . C .  207. 208, andl 209, d i s w a a d  above. However, ap lica- 
tion of the &+sh dot %a basieaf1-y a matter for tbo Gidl 
Serv5.ce C*aaaaissian, cmd we are reluctant Ea ccmmmt an cha 
issue atheut t b  benefFt of t'm viewar of t b  &mr&esitpa. 5de 
'nave not: emsalted the Cm&.aa&on, bnt e w e s t  that yrm: may 
w h h  t o  c o n s f i t  it. Shcruld m y  problem arise in this area, 
we will, be happy t o  assist. 

de think that 611 snp2opees in the OXElce of the Vioc 
Presfdant would be sdjsrct  to the p r a w b i m  of 16 U . S . C .  602, 
603, 687, a d  688. Those provision% are applicable to all 
e ~ p l ~ y e a a  of' the Upited Scatas. Failure to b r h g  these sec- 
tions to the atteatian of eraplagees m y  lu l l  e h a  into a senae 
of false treetuity, and possibly even be misleading where the 
other prohibitions l i s t e d  in 3 GFB 103.735-22 would apply t o  
emgloyrres Ln thei Office of tb Vtca ResLdeint. 

Robert G. D k m ,  Js. 
Asatstant Aetomey General 

Offdce of Legal Counsel 


