Jwne 27, 1461

% MEMORANDUM FOR THE ATTORNEY GENURAL

/ 'Re: Delegation of Presidential Pm:;s
f / ;__Ehae Vice Presi%
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You heve iaguired az to the extent the Prasim might,
in the event of his absence from the comntry or for other
reasons, delegate to the Vice President certain of hie powere
a5 Prasident. In a memorandum for the Vice President dated
March &, 1961, (attached hereto) I ptated that the range of
powers which the President might so delegate "would seem to be
coextensive with the scope of the President’'s power of dele-
gation.” While I believe this conclusion to be correct, 1
think it wise to proceed with some cauxtiom.

As yvou kmow, the Viee Prosident ocouwpies 5 unique position
under the Comstitution, #md there has been no judicial test of
a delegation of Presidentisl fumctions to the Viee President,
or the exteat to which he may properly be regerded &s an
officer within the executive branch. There ie a good desl
of judicisl asthoxity welating to the delegation of Presi-
dential powers, but this suthority deals with delegatioms to
the heads of executive departmemts snd te officers sppointed
withthaadvicemmmﬁm&m While I do not
believe the lack of judicial precedsnt or the Coastitutiomal
position of the Vice President would stand is the way of an
incressing participation by hix undoer delegatioms made to him
by the President, thera is perhaps scee reason te proceed on
a case to cass basis, thue teeting ite political mept&bﬂity
rather than threugh a2 general delegation of a variety of
functions.

In recent years, motably begimning with Vice President
Waliace, there has been an increasing collection of precedeats
in which exscutive powers have besm conferred upon the Vice
President. President Roosevelt made Wallace Chairmam of the



Economic Defense Board and of & successor organization, the
Board of Economic Warfare. In 1949, Congress, at the request
of President Truman, made the Vice President s statutory
wember of the National Security Couneil. (5C U.S.C. 402(8)).
It later made the Viee President a mepber of the Rational
Asronasutice and Space Coumcil. (42 U.E.C. 4271). Efsenhower
nawed Nixon Chairman of the President'e ttee on Covern-
ment Contracts, and, as you know, Presidemt Keanedy has con-
ferred & similar fumeticon upon Vice President Johmeon. In
addition, both NHixon and Johnson have executed significant
duties in the field of forsign effalrs.

The creation of guch assigmments has teanded to increase
the fdentification of the Viece President with the executive
branch and the general ascceptability of a delegatiom of
executive functions to him. 1 en unshle to see why thease
precedents would not justify further delegations in the cir-
cunmstences which you describe., At the same time, there are
obviously ecertain Fresidentfial powers which, sven though
legally delegable, should for politieal ressons be exevcised
only by the President.

In addition, there are certalnm powers of the President,
vested im him by the Comstitution, which have lomg been con-
sidered nondelegable. These limitations extend to the Vice
President in common with others. The most iwportant of these
iovolve: (1) nominations of persons requiring the confirmation
of the Semate, or withdrawal of such nominations; (2) approval,
veto, or memorandm of disapproval of le;is‘lstinn, (3) trans-
wission of tresties to the Senate and proclamstions of ratifi-
cation; (4) the exerciss of executive clemency; (5) acceptance
of resignations from presidemtial appointees or orderz removing
them from office; (6) cosmissions for azbassadors snd ministers,

¢c., and autherizations to the Secretary of State to appoint
foreign service officers or te the Postmaster Gemeral te com-
wission Postmasters; (7) promotions and tours of duty of
officers of the Armed Forces; smd (8) the issusuce of most
types of Executive orders.

Unless the ststutory suthority requires the President
to act persomilly-<which {e very rérely the case-~I believe
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other powers nay be delegated, and I believe, where appropriate,
thase powers wmiy be delepated to the Vice Preszident. I would,
for exsmple, see no objection to & delegation from the Presi-
dent to the Viece President to sign proclamstions which do not
have legal effect, or even tc gpprove international agreemsmts
not requiring Senate rstification. I a&x sure there are &
variety of other functlons vhich with equal propriety could

be delegated to him, but 1t would ba necessary to examlne each
specific proposal for delegation against the Comstitution and
the relevent statutes,

Finally, I would like tc mote that & separate problem is
raised by the President's inability to sct himself, even
though such inability results from sickness. I sm sending vou
a mora detailed memorandun on this subject. The problem is
not one of delegation, but whether or not the Viee President
succeeds permansmtly to the Presidency inm such event. Very
briefly, the difficulty lies in the dispute swong constitutional
experts as to whether, in the event of Presidential insbilicy
(Art. 11, Section 1, elmsa 5), the Vice Presideat is vested
with the "office of President'' or merely with the “powers of
the Presidency.” Mot scholars take the latter view, and see
oo diffieulty in the Vice President ascting for the President
in the event of Presidential imabilicy, and would support an
axrangesent similer to that smteved inte by President Eisenhower
and Vice President Rixom a&s beins within the terws of the Con-
stitution. A miunority who take the formar view hold that it is
impossible to suthovize the Vies Presidant to exercise the
President's nen~dalegsble functions without wmaking him President,
and thus east doubt on the comatitutional abilicy of the Fresi-
deat to resume office after the period of insbility. It is the
mstma of this latter view which grgues for g comstitutionsl

ment on the subject of Presidential inabiliry.

I see no impropriety in the President’s waking an arrange-
ment, similar te that made by the past adminfstration, with
Viece President Jolmson. I think it would be desirable to take
squarely the position that we view the exercise of Presidential
pawers by the Vice President 28 merely the exercise of powers
and not an entering into the effice of the President. We eould
&t the same time support an appropriate constitutional amendment
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to remove 21l possible doubt. I believe, however, that it
wonld be wmwrise for the President te attespt to invest any

of the non-delegable powers in the Vice President in any event
other than & literal physical inability teo sct. Tha extent
to which he vested delegable powers from time to time in the
Vice President would be basically 2 matter of politiesal judp-
ment .

//Hicholas deS. Katzembach
/ Apaistant Attorney General
; Of€ice of Legal Counsel

At tachment



