Bonorable Halter Jenkins
Adainistrative Asplstant

./ office of the Vi,r.a President
¥ashington, B. C .

Dear Mr. :a&:as;

The District of Columbia Income and Frapchise Tax
Act of 1947 (61 Stac, 331; P.C. Code § 47-1551) imposes,
with the ususl exewptions, texes upon the entire income
of residents of tha District. However uon-resideuts sze
taxed only upen certain income dexived &mmm
the Distriet (D.C. Code §§ 47-1567, 1574, 1580). »
4(t) of the dec (D.G. i‘&aﬁa $ 47-1551c(r) defines the wﬁ
“monresident® to mesn “every individos) other thexn & resi~
dent.” As smended in 1949, Section A(s) defines “vestdent”,
but provides in pertinemt part:

% %, The ward 'resident' shall not inclode
eny alective offfcer of the Coversment of the
]Wiﬂtﬂwmmmnmmauﬂof

an elected officer in the legislstive boonsh
of the Govermsent of the United Ststes £f such

employes is ¢ bens £ide vesident of the Stste
of residence of such alected pfficer, * % ¥ 7
{D.C. Code § 547-1551e(s))

You have sent =0 & copy of a letter dated Jume 6,
1962, to the RBoard of Commissioners of the Bistrict of
Columbdis from Bobert A. Breskwerth, Finsscisl Cleck,
United Etates Senate, mwhichhmmthltm
employees om the seff of the Praesident of the Semste
are ot “resideants” within the meaning of the section
and heve inquired whether I agres with this comclusion.

: 1 do agree with the conclusism veachsd by M. Brunk-
worth beesuse (1} the quoted lsnguage of Section 4(8) h
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sdequate to cover such employees on the staff of the Vice
President and nothing in the legisletive histoxy is to
the contrary, (2) the pattern of congressionsl trestment
of the Vice Premident hes been to trest him as being in
the legisletive brench, amd (3) the administrative com-
struction of Section 4(s) to dato haz beon to trest em~
ployees on the staff of the Vice President 25 non-vesidents,
In this ecoumection it mey be noted that the employees iu~
velved in the inguiry sre those wbo sre eamployed to ald
the Vice Presidemt in carrying out the fimetions of the
office conferred upon his by the Constitution. The Viee
Preesident hes in roceat yesrs been glven duties in addi-
tion to those so conferred 1/ Bowever, mo employees of
_ . bodies in ttion with which the Viee Presi-
thuuﬁmetm«dmmmwnamw
Executive order are involved in the inquiry.

\ %y

The Vice FPresident 1s, of course, electad. The ques~
:manwze&mmmum“ﬂi«rh
the lsgislative branch." This question would appear to be
squarely snswered by Article I, Sectiom 3, Clausse 4 of the
Constitution which states that "The Vice President of

. Uni States shall be President of the Sepats, ¥ % &7 ﬁ?:j
gﬁ@’v&u President has by statute been mede Chsirman
of the Nationsl Aeremsutics and Spece Cowseil (42 U.85.6.
2471(2)) and 5 wember of the Estional Security Council
(50 U.8.0. 402(n)). In additieon, Executive Ordexr Ko.

10925 of Msrch 6, 1961 (26 F.R, 19?7, Huxch 8, 1961) desig-
mm hin Mi.m of the President's Committee on Equal

£Y.
L7 VEbue ﬁmet;m of the Vice Prosident as Presidest ef
e Senste are significent sud veried. For exemple, he
refers bills to the committess ss endersid by their spen-
sors, slthough these referemces wmsy be changed upon W
sor objection whete the Smtr.c anmts. Ceouge ﬁ
Ine Senste of the Umit : , Yol. 1, 21t (1960),
sany yesrs he has exercise m&alafmmeftha
Senate in maintaining order, and it is his duty to main~

&

miw
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The clause alse confers upon him the right to vote in the
event of an equal division in the Hemate. He is thms
made an efficer of the Senate and given & vight to vote
in ¢ertain circumptances. It would veasonsbly follow
that he 1s "in the legislative branch.”

Iz is true that upon the death ¢f the Fresident or
upon the ocmmranes of imablility the Vice President as-
sumes the powers of the Presidency and theresfter exer-
cises the esequtive powers. But Article I, Ssctiom J of
the Constitution deals with this situation in the saue
way it demls with an “absence of the Vice Fresideat
providing that the Senate shall then choose " Presideat
pro tespore.” Accordingly, it seems diffieculr to con-

siva thet sn officer whose only constitutional function,
power, is to preside gver the Semate and to vote, end who
is trssted in the ssse way as Lf he were absemt wvhen he
exercises the powers of the Presidency is not "in the
legislstive branch.®

It may be conceded that certsin zspecte of the Vice
branch. Yor example, the office is evesmted by Artiele II,
dealing with the axecutive branch, and Section 4 of that
srticle mskes the Vice Fresident, like the President, sub~
ject to jmpeachment. S0 too, Clsuses 1 snd 2 of Article I,
Section 5 of the Copstitution provide that each Houze shall
be the judge of the elections, returns smd qualificstions
of its own wmembers emd myy ponish smd expel them; end these
clauses do not apply to the Viece President. 2

{n order in the gallery. Id. 215-216. He sleo wmelntaias
ecnniderable contxel in recogmizing whe shsll be permitiad
to speak, since by Senste rules s Semator desiring te speak
may pot proceed ymntil he is recognized, and the decision
of the Vice President om this score is, a¢ s resulr of
precedent, free frowm appeal. IXd. 216-217. ‘roreover, he

dactdes questions of ordex as to bresches of the Senate's

giss of procedures. Id. 218.
g y mey explain the regsom for making the Vice Fresi-
iéat subjact te impeachment. a

3=



pdmd ud-«:htthuﬂzc mmm.mmum in
the legislative brench, do not indicate that be is
not "in" it. Indeed, from vary beginning of the ¥ation,
mm&.ﬁefﬂurmmmm«mwn&m
in the legislative branch. This has bean manifested in
meny ways, only saveral of which need be gited here,

i‘nrmh Jahn&dmmtwypmﬁedutmi-
dent of Bepata, but also ectively participated in ite
debates. /4/ mwwmmmmw
a uise to Eagland in 1794, Adess rejescted the suggestion
on the grounds that the Constitution regquired him &o pre-
ate, /5 Mpmiamm&b‘

mmmmaemmmmam,.- mmm«»
ridered his office Tas constitutions¥ly Mmtﬁm-
lative functions,” -
while the Presideat wes sway, set with the mm and
took sctive pﬂ:tiadumim, this was the siogl
eoption to the rule, mummumm
invite the Vice Frasidemt to sit in the Cabinet, and for

ml; mﬁ:ﬁmmtymsthazmﬁﬂ&&hmm
ﬁr& ﬂw

It {s trvue that in recent years the Vice Fresideut
has attended Cabinet neetings end has had m
him functions hy the President or the Congryss sdditic
to thase provided for in the Constitutiom. /3
loss, in the opinion of statesmen snd schollex <
in the last -ml years the office of M?m dent
mm mmmuhﬁwbzm ‘Ihiam S

E‘?ﬂ” .% sit. supra Note 2,
/il tens, mm&%_& prosidengy, 25 (1936

by
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eraste an Administrative Vice Fresident. Seversl witnesses,
inclunding former President Boover, Clark Clifford, formerly
Special Asgistant to Presidemnt Trumem, Dr. Jolm Stesluman,
foraerly the Aspistent to Presidemt Trumsn, and Sssater
John L, mlmawm were mngnmt that the

branck of the Covermment. " 4o am of Bhe ujm: ahjae:m
to the propossl ereating ad Adainistrative Vice Fresident
by statute wse that this change, which would weve him frpm
mmhﬁwm”m.h-mn“mwmsm
brench, would take a comstitutions]l smendment.

kmmm&aa-arﬁmuw:tsarinmm
ings on the 1949 smendment of Sectiom 4(s) suggests that
employess on the staff of the Freaident of the Henste ware
intended to be trested less favorebly then those the
sta (&Df esch ivdividusl Senstor asmd Comgressmen. 12/

N0/ Genate mm E‘a. 1960, s4th em;., 24 Sess. m
1956); Hesxinas before the'Sohosumittes on Keorms

¢ 138 BRAL --J—A;.J':r *ﬁﬁ L ;’!‘ nir
3&& Gma., 3d Seen.,Oun Proposs 'onition of
Administrative Vice Prasident (1956}, mzw of &:.
Hoower, p. 8{ Semstor MeClellan, p. 18; NMr. Clifford,
?; Mr., Stealmsn, p. 87.
; s Po T
A Senate Report om this swendment merely reststed
the words of the statute in this lengusge (5. Rept. No, 260,
2let Cong., lat Sess., 1949, p. 12):

(0 "Ihe bill provides that the word 'residemt!
shall mot include sny elective officer of the
Goverument of the United States or sy employee
ont the staff of an elective officer 1a tho legis-
lative branch of the Government of the United
Statas if such employes 1is s bons fide resideant
Ef:ﬁa"smm of residence of such slacted officer,
The Bouse Beport repested in substence the Seaste Ra?ark
(8. Bapt. 315, 8lst Comg., lst Sese., 1949, pp. 6-8).
Wm%lﬂﬁ%&&mx&wmm&m
tha prablm tearings before

CaATey

. . e —‘-\t—h- JERY g _S_,_J.:.k FUITES B .ﬁ., - :
Fiscal ,.M,v fe dxs, a& the Committes . Dis peict of *;» pubis,
7 Inited States hg W* , iat 5“‘. g

a.a ?37 C ﬁéﬁ}.
S



deseribing the proposed smendwent to Section 4(s), Senator

Hunt, spomsor of the bill sud Chairman of the Gommittes
drafting it, said on the Semate floor (95 Cong. Rec. 5868):
: .
l

ugieupt from the provisions of this b1l
are slso employeocs on the staffs of alected
officers of the legislative branch of tha Fed-

such elected officer. This wording wss de-
signed to exempt thosa esployses ia the offices
efmdmrnsm:uinﬂuhiﬂgm
solely by virtue of esployment in our respec-
tive offices.™ :

No further reference was mada £o the subject in the course
of the debate.

" ¥rom Senator Hust's refersaces to "employess in the
offices of Mesbers of Congress”, 1t might be argued thaet
the exemption was not intended to extend to employees of
the Vice Presidest, who is not strictly o member of Comgress.
Bat it is to be doubted that in using this phrass Ssnator
Hunt mesnt to comvey the view that the words "enployess
on the staff of an elected officer in the legislatiwe
branch™ and mewefmmmmmamns
which used similer languags, wars intended to have & re-
stricted mesning. Rather, the Semator, after vepeating the
substance of the lamguage of the bill emnd the reports,
nerely gave sn example of the most sumerous class intended
to be affected. This does mot isply eo intention to ex~
clude others, such as employses of the Fresideat of the
Senste, who would normally be thought to be covered by
the lsngusge.

(211

This comclusion is reinforced by the fact that Congress
has hed a long history of treating ths Vice Fresident as
befng in the legisletive branch amd his exployees as being
on the staff of en officer of that brauch. Mr. Brenkworth
observed in his letter (p. 6): |

- 6‘



"% & # the enployees of the Vice President

* % % gre defined as Congressional ey Iuym
‘l by the Civil Service Retirsment Act, m

paid from appropriation in the legisl

Branch Appropriation Act, and sre nstnd 28

Senate employees in the publiestion of sal-

sries required by Senate Resolution 139, 86th

Congress,”

‘ongress has recognized the position-of the Vice
President in the legislative branch by granting te him,
as FPresident of the Semate, benefits end privileges en~
joyed by menbers of the Sensts or House. YThese include,
smong others, uilenge fees, 2 U.8.C. 43a (1958); air-meil
and specisl-delivery postage allowances, 2 U.8.C. 42e
?&S&); long distance telephone calls, 2 U.8.C. 464-1
1958) ; stationery allowances, 2 B.5.C. Aba (1958); use of
the Benete's recordimg studio, 2 U.S5.C. 123b (1958); the
right to send officisl correspomdence as frenked mail, 39
B.8.C. 416} (Supp. IX, 1959-1960); and to receive public
docunents as franked un:l.l, 39 8.8.C. 4162 (Supp. II, 1959-
1960). So too, the lump-siss sappropriated by Coqz!eu
refimbursensnt for frenked mailings covers weil both of
meubers of the Congress and the Vice Fresfidemt. 39 U.5.C.
4167 (&WP II, 1959-1960). PFucthermore, the term "Member™
for the purposes of the ctvﬂ Servige Retivement Progrem,
3 U.8.C. 2251(b) (1958), means “the Vice President, &
United States Senator, hpr“mtltiﬂ in Congress TR

It seems unlikely that Comgress, heving consistently
chosen to trest the Viee President end his staff is a
manner similer to members of the Howse and Senste and
their staffs, would determine to trest his staff differ-
ently for tax puxposes. In the sbsence of either langusge
in Bection 4(a) or legislative himtory compelling such &
conclusion, it would be imcemgruous to read an inteat ko
di;?er ite into the provision.

1)\ A3/7 Under the Civil Sexrvice Retirsment Progrsm, the tevm
_ mnsrusiml employee™ 12 defined to mean m only ex-
ployess of the wembers of Congress, but alse “an employesa
of the Vice Fresfident if such employee's compensation is.
disbursed by the Smtemy of the Senate.™ 5 U.S.C. %23163)

-]



of tha smended statute in 1949 thet it has beea guggested
thet the term #regident” in Section 4(s) appliess to om-
ployess on the gtaff of the Vice Frasident. Failure to take
s contrary pesition for almost tuelve yesrs should be ra-
gucded as wanifesting substantial acceptance of the inter-
pretation that tha term neepident” in Bection 4{a) does mot
eshrace enployees on the staff of the President of the Benate,

In accordance with your regquest, Mr. Brenkwerth's letter

{\ | Aeting Assistant Attorney Gemexal
| Office of Legal Coussel /
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