


Thi s  does n o t  mean t h a t  i n  the  view of t h e  Department o f  
2::stice a b l i n d  t r u s t  l p so  f a c t o  imrounizes the  s e t t l o r  from 
t h e  ope ra t ion  of 18 U.S.C.  208. I f ,  Eor example, Mr.  Rockefe l l e r  
o:+ced $10 m i l l i o n  worth of Standard O i l  s tock ,  he might be 
under a l e g a l  duty  t o  assume chat  he s t i l l  owned the s t o c k  
un les s  he rece ived  n o t i c e  t h a t  t h e  s tock  had been s o l d .  A c ~ r d -  
L ~ g l y ,  i f  YE. Rockefe l le r  decides  t o  uti 'Lize a b l i n d  trust of  
his f i n a n c i a l  i n t e r e s t s  he should d i s q u a l i f y  himself from 
those t r a n s a c t i o n s  which poss ib ly  relate t o  compantes i n  which 
he holds  s x b s t a n t i a l  blocks of  s e c u r i t i e s  u n t i l  h e c a s c e r t a i n s  
that Fn f a c t t t h o s e  s e c u r i t i e s  are no longer  he ld  in his p o r t -  
f o l i o .  If he adheres  t o  t h i s  p r i a c i p l e ,  he can s t i l l  d i s -  
charge many important d u t i e s  which the  P res iden t  sees £It to 
:elagate zo him a i t h o u r  fear 02 v i o l a t i n g  t h e  c o n f l i c t  oi 
i n t e r e s t  s t a t u t e .  

4. The David Packard precedent. 

Beginning about  1953, and u n t i l  David Packard took  o f f i c e  
as Deputy S e c r e t a r y  of Defense i n  1969, it Bas customary f o r  
t h e  Senate  Armed S;rvices Committee t o  r e q u i r e  Defense Depart-  
ment appointees  t o  d ispose  of the) stockholdings i n  companies 
doing business w i t h  t h e  Pentagon.- tf Wher. David Packzrd w a s  
under cons ide ra t ion  by the  Senate  C o m i t t e e  t o  sema as Deputy 
S e c r e t a r y  of Defenss, he explained t h a t  his  holdings i n  the 
Hewlett-Packard Company, a Defense c o n t r a c t o r ,  a n o ~ n t e d  to about  
3,550,000 shares, and t h a t  ths s a l e  of t h s  stock on t h e  open 
market would have a harmful e f f e c t  upon the coinpany and i t s  
s tockholders .  M r .  Packard s t a t e d  t h a t  he was w i l l i n g  t o  
e s t a b l i s h  a c h a r i t a b l e  trust which would devote a l l  tncome from 
t h i e  stock t o  c h a r i t a b l e  purposes f o r  not less than  two years 
and s o  l o  t h e r e a f t e r  as his period og gavernment s e r v i c e  

Sf This arrangement s a t i s f i e d  t h e  Senate  Committee extended .- 
as s t r i k i n g  the r i g h t  balance between t h e  need for recnui tment  
o f  key execut ive  manpower for t h e  Government and t h e  need f o r  
preseming moral znd e t h i c a l  p r i n c i p l e s ,  

i ? l ~ h i s  rlas t h e  so-ca l led  "Absolute ~r i n c i p l e ,  !' developed as a 
r e s u l t  of t h e  Wilson controversy i n  1953. See Mann.hg, The 
Pur : t t y  P o t l a t c h ,  24 Fed. B.  J .  239, 246 (1964). 
5!, - ~+omZnation of David Packarg, Hearings bafore  t h e  Committee 
o n  Arrrleu S e r v i c e s ,  U.S. Senate ,  91st  Cong., 1st Sess .  (1969). 
4 2  -43 .  



When M r .  Packard l e f t  t h e  Government, a b o u t  $6  m i l l i o n  
went t o  c h a r i t y .  The arrangement was r e l a t i v e l y  f r e e  from 
p u b l i c  c r i t i c i sm.  It s u g g e s t s  a p o s s i b l e  c o u r s e  of conduct  
f o r  M r .  R o c k e f e l l e r  which should  s a t i s f y  b o t h  c o n g r e s s i o n a l  
d o u b t s  and t h e  s t r i c t  r equ i r emen t s  of s e c t i o n  208. Of c o u r s e  
i n  t h e  c a s e  of M r .  R o c k e f e l l e r  t h e  f i n a n c i a l  i n t e r e s t s  i n  
q u e s t i o n  would n o t  merely be  t h o s e  r e l a t e d  t o  d e f e n s e  con- 
t r a c t s ,  and t h a t  may r ende r  t h e  dev i ce  i m p r a c t i c a l  a s  a  t o t a l  
s o l u t i o n  t o  t h e  problem. Neve r the l e s s ,  it might  b e  used w i t h  
r e s p e c t  t o  t h o s e  ho ld ings  t h a t  r a i s e  t h e  most obv ious  r i s k s  
o f  c o n f l i c t .  

5. Accommodation. 

The o p t i o n s  d i s c u s s e d  under paragraph 2 above o n l y  mezt 
t h e  l e g a l  p o i n t  a t  i s s u e  and do n o t  a t t a c k  t h e  p r a c t i c a l  
problem t h a t  i s  a t  l e a s t  e q u a l l y  important :  Rega rd l e s s  of 
whether t h e  p r o v i s i o n s  of s e c t i o n  208 a r e  a p p l i c a b l e  o r  a r e  
t e c h n i c a l l y  s a t i s f i e d ,  t h e  Congress may r e q u i r e ,  a s  a  c o n d i t i o n  
of c o n f i r m a t i o n ,  some a c t i o n  on t h e  p a r t  o f  M r .  R o c k e f e l l e r  
which would s a t i s f y  it t h a t  h i s  f i n a n c i a l  h o l d i n g s  would n o t  
c r e a t e  a  r e a l  o r  appa ren t  c o n f l i c t  of i n t e r e s t .  Such con- 
d i t i o n s ,  a s  d i s c u s s e d  i n  t h e  Committee Repor t s  on c o n f i r m a t i o n ,  
might  w e l l  b e  coupled w i t h  a  conc lus ion  t h a t  s e c t i o n  208 i s  
i n a p p l i c a b l e .  Should Congress  i n s i s t  on c o n d i t i o n s ,  w e  do 
n o t  b e l i e v e  it would b e  p o s s i b l e  t o  a s s e r t  t h a t  it would be  
a c t i n g  a g a i n s t  e i t h e r  t h e  s p i r i t  o r  t h e  le t ter  of t h e  C o n s t i t u -  

- t i o n  s i n c e  any such c o n d i t i o n s  would be presumably r e l a t e d  t o  
t h e  nominee ' s  adequa te  d i s c h a r g e  of h i s  r e s p o n s i b i l i t i e s .  Thus, 
t h e  s u g g e s t i o n s  con ta ined  i n  paragraphs  3 and 4 must  be  con- 

' s i d e r e d  even i f  o t h e r  p o i n t s  a r e  d i s p o s i t i v e  of t h e  -narrow 
l e g a l  i s s u e .  
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