


This does not mean that in the view of the Department of
Justice a blind trust ipso facto immunizes the settlor from
the operation of 18 U.5.C. 208. If, for example, Mr. Rockefeller
ownad §10 million worth of Standard 0il stock, he might be
under a legal duty to assume that he still owned the stock
unless he received notice that the stock had been sold., Acgord-
ingly, 1if Mr. Rockefeller decides to utilize a blind trust of
his financial interests he should disqualify himself from
those transactions which possibly relate to companles in which
ne holds substantial blocks of securities until herascertains
that in facttthose securities are no longer held in his port-
folio. If he adheres to this principle, he can still dis-
charge many impo tant duties which the President sees fit to

dalegate o him withouif fear ot v1olatlng the ”OnIlluE ot
interest statut

4, The David Packard precedent,

Beginning about 1953, aad until David Packard took office
as Deputy Secretary of Defense in 1969, it was customary for
the Seanate Armed Services Committes to regquire Defense Depart-
ment appointees to dispose of t&e}y stockholdings in companies
doing business with the Pantagon.—~ When David Packard was

- under conslderation by the Senate Committee to serve as Deputy

Secretaxy of Defense, he explained that his holdings in the
Hewlett-Packard Company, a Defense contractor, amounted to about

3,550,000 shares, and that the sale of the stock on the open
market would have a harmful effect upon the company and its
stockholders., Mr. Packard stated that he was willing to o
establish a charitable trust which would devote all income from
this stock to charitable purposes for not less than two years
and so 1og§ thereafter as his period of gavernment service
extended. This arrangement sSatisfied the Senate Committee
a3z striking the right balance between the need for recstultment
0f key executive manpower for the Government and the need for
preserving moral and ethlecal principles,

4/n1s was the so-called "Absolute Principle,” developed as a
result of the Wilson controversy in 1953, See Manning, The
Purity Potlatch, 24 Fed, B.J. 239, 246 (1964).

5, , ,
=" Nomination of David Packargd, Hearings before the Committee

on Armed Services, U.S, Senate, 91st Cong., 1lst Sess. (1969).
L2-43,




When Mr. Packard left the Government, about $6 million
went to charity. The arrangement was relatively free from
public criticism. It suggests a possible course of conduct
for Mr. Rockefeller which should satisfy both congressional
doubts and the strict requirements of section 208. Of course
in the case of Mr. Rockefeller the financial interests in
guestion would not merely be those related to defense con-
tracts, and that may render the device impractical as a total
solution to the problem. Nevertheless, it might be used with

respect to those holdings that raise the most obv1ous risks
of conflict.

5. Accommodatioq.

The options discussed under paragraph 2 above only m=et
the legal point at issue and do not attack the practical
problem that is at least equally important: Regardless of
whether the provisions of section 208 are applicable or are
technically satisfied, the Congress may require, as a condition
of confirmation, some action on the part of Mr., Rockefeller
which would satisfy it that his financial holdings would not
create a real or apparent conflict of interest. Such con-
ditions, as discussed in the Committee Reports on confirmation,
might well be coupled with a conclusion that section 208 is
inapplicable. Should Congress insist on conditions, we do
not believe it would be possible to assert that it would be
acting against either the spirit or the letter of the Constitu-
tion since any such conditions would be presumably related to
the nominee's adequate discharge of his responsibilities. Thus,

‘the suggestions contained in paragraphs 3 and 4 must be con-

sidered even if other p01nts are dlSpOSltlve of the narrow
legal issue.
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