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GETTING TO THE TRUTH THROUGH A
NONPARTISAN COMMISSION OF INQUIRY

WEDNESDAY, MARCH 4, 2009

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:10 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feingold, Whitehouse, Kaufman, Spec-
ter, and Cornyn.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Thank you all for being here, and a very dis-
tinguished panel.

I could not help but think, in the wake of the tragic attacks on
September 11th, we all came together as Americans. Party labels
meant nothing. Being Americans meant everything. We need to do
so again in these difficult economic times. Regrettably, too many
seem mesmerized by the siren call of talk radio personalities and
extreme special interest groups. And far from grasping the bipar-
tisan hand that President Obama has extended, many want to play
out the conservative play book to “obstruct and delay.”

This is a time when conservatives, liberals, Republicans, and
Democrats should be setting aside party labels to come together,
first and foremost, as Americans.

We saw nothing more to damage America’s place in the world
than the revelation that our great Nation stretched the law and the
bounds of executive power to authorize torture and cruel treat-
ment. When the last administration chose this course, it tried to
keep its policies and actions secret. I think they did that because
they knew they could not withstand the scrutiny of an open public
airing. How many times did President Bush go before the world
and say that we did not torture and that we acted in accordance
with law?

Now, there are some who resist any effort to look back at all;
others are fixated only on prosecution, even if it takes all of the
next 8 years, or more, and divides this country.

Over the last month, I have suggested a middle ground to get to
the truth of what went on during the last several years in a way
that invites cooperation. I believe that that might best be accom-
plished though a nonpartisan commission of inquiry. I would like
to see this done in a manner that removes it from partisan politics.

o))

11:14 Dec 31,2009 Jkt 054049 PO 00000 Frm 00005 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54049.TXT SJUD1

PsN: CMORC



VerDate Nov 24 2008

2

Such a commission of inquiry would shed light on what mistakes
were made so that we can learn from these errors and not repeat
them, whether in this administration or the next administration.

Today’s hearing is to explore that possibility. I am encouraged
that many have already embraced this idea, including several of
the distinguished witnesses who will testify today. These are wit-
nesses who speak from experience about the need to uncover the
truth and shed light on our policies for the good of our Nation, to
ensure that we have strong national security policies and to ensure
that we do not make repeat mistakes. I look forward to that discus-
sion.

As Supreme Court Justice Anthony Kennedy said in the recent
Supreme Court decision restoring the our great writ of habeas cor-
pus, the Constitution is not something that any administration is
able “to switch on or off at will.” We should not be afraid to look
at what we have done or to hold ourselves accountable as we do
other nations when they make mistakes. We have to understand
that national security means protecting our country by advancing
our laws and values and not by discarding them.

This idea for a commission of inquiry is not something to be im-
posed. Its potential is lost if we do not join together. Today is an-
other opportunity to come forward to find the facts and join, all of
us, Republicans and Democrats, in developing a process to reach a
mutual understanding of what went wrong and then to learn from
it. If one party remains absent or resistant, the opportunity can be
lost, and calls for accountability through more traditional means
will then become more insistent and compelling.

I held early hearings exploring how our detention policies and
practices, from Guantanamo to Abu Ghraib, have seriously eroded
fundamental American principles of the rule of law. I think that we
are less safe as a result of the mistakes of the last administration’s
national security policies. I also believe that, in order to restore our
moral leadership, we must acknowledge what was done in our
name. We cannot turn the page unless we first read the page. I do
not want to see us in a case where we are lectured for mistakes
we made by countries who themselves have some of the worst and
oppressive policies.

President Obama, Attorney General Holder, and others in the
new administration are already hard at work on detainee and in-
terrogation policies to determine the best way to form effective and
lawful national security policies. I think a commission of inquiry
would address the rest of the picture. With a targeted mandate, it
could focus on the issues of national security and executive power
in the Government’s counterterrorism efforts, including the issues
of cruel interrogation, extraordinary rendition, and executive over-
ride of laws. We have had successful oversight in some areas, but
on others we have remained too much in the dark.

People with firsthand knowledge would be invited to come for-
ward and share their experiences and insight, not for the purposes
of criminal indictments but to gather the facts. Such a process
could involve subpoena powers, and even authority to obtain immu-
nity to secure information, in order to get to the whole truth. Of
course, as in any such inquiry, it would be done in consultation
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with the Justice Department, and no such inquiry rules out pros-
ecution for perjury.

Vice President Dick Cheney and others from the Bush adminis-
tration continue to assert that their tactics, including torture, were
appropriate and effective. I do not think we should let only one side
define history on such important questions. It is important for an
independent body to hear these assertions, but also from others, if
we are going to make an objective and independent judgment about
what happened, and whether it did make our Nation safer or less
safe.

Just this week, the Department of Justice released more alarm-
ing documents from the Office of Legal Counsel demonstrating the
last administration’s pinched view of constitutionally protected
rights. The memos disregarded the Fourth and First Amendments,
justifying warrantless searches, the suppression of free speech, sur-
veillance without warrants, and transferring people to countries
known to conduct interrogations that violate human rights. How
can anyone suggest that such policies do not deserve a thorough,
objective review?

I am encouraged that the Obama administration is moving for-
ward. I am encouraged that a number of the issues we have been
stonewalled on before are now becoming public. But how did we get
to a point where we were holding a legal U.S. resident for more
than 5 years in a military brig without ever bringing charges
against him? How did we get to a point where Abu Ghraib hap-
pened? How did we get to a point where the U.S. Government tried
to make Guantanamo Bay a law-free zone in order to try to deny
accountability for our actions? How did we get to a point where our
premier intelligence agency, the CIA, destroyed nearly 100 video-
tapes with evidence of how detainees were being interrogated? How
did we get to a point where the White House could say, “If we tell
you to do it, even if it breaks the law, it is all right because we
are above the law”? How do we make sure it never happens again?

Senator Specter?

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

I have repeatedly said on the Senate floor that the period from
9/11/2001 to the end of the Bush administration has seen the great-
est expansion of executive power in the history of our country. And
as Chairman and later Ranking on this Committee and on the Sen-
ate floor, I have taken very positive steps to try to deal with that,
for example: pressing for judicial review of the Terrorist Surveil-
lance Program; pressing the Sixth Circuit and later the Supreme
Court of the United States to review the decision of the Detroit
Federal court declaring the Terrorist Surveillance Program uncon-
stitutional; offered amendments on the Senate floor for votes to re-
instate habeas corpus in the wake of action to deny habeas corpus;
led the fight to eliminate the impact of signing statements to try
to provide some balance with the need for the fight against ter-
rorism, which I supported; managing the PATRIOT Act to try to
provide some balance.
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When this idea of the so-called truth commission first surfaced,
I said it was unnecessary because you had a change in administra-
tion. You could walk in the front door, ask for directions to the rel-
evant filing cabinet, go in and open the drawer, and find out any-
thing you wanted to know. Well, that has been done, and it is being
done to a greater extent.

You have had some rather startling disclosures with the publicity
in recent days about unusual, to put it mildly, legal opinions which
were issued to justify executive action; very curious use of the doc-
trine of self-defense. That is a doctrine for justifiable homicide. And
it is then stretched to say for defense against potential terrorist at-
tack, the whole range of activities could be undertaken.

Well, they are all being exposed now. They are, in fact, being ex-
posed. According to the New York Times this morning, they are
going further than just the exposes, but they are starting to tread
on what may disclose criminal conduct. But the Times reports this:
“The Office of Professional Responsibility at the Justice Depart-
ment is examining whether certain political appointees in the De-
partment knowingly signed off on an unreasonable interpretation
of the law to provide legal cover for a program sought by...White
House officials.”

Well, if they did that knowingly, there is mens rea. I would have
to search the criminal code. But it sounds to me like it may fall
within criminal conduct.

What we do in our society is we undertake those investigations
where we lawyers use the word “predicate”—that is, some reason
to proceed. We do not go off helter-skelter on a term which has
been frequently used—I do not care much for the term, but it ar-
ticulates a “fishing expedition” as to what we are going to do.

So it seems to me that we really ought to follow regular order
here. You have a Department of Justice which is fully capable of
doing an investigation. They are not going to pull any punches on
the prior administration.

I would ask unanimous consent—I do not often insert things into
the record, and this is my first time inserting an article from Polit-
ico. But there is one from yesterday’s edition which is by a former
Justice Department official, Hans A. von Spakovsky, who raises it
and succinctly stated that “we have never seriously indulged in
criminalizing our political differences”—the point being that the
current administration will have a successor; all administrations
have successors. I would ask, Mr. Chairman, also to put in this ele-
gant picture of the Chairman, if that can be

Chairman LEAHY. I could care less about the picture, but, of
course, the article will be put in the record. And insofar as it is full
of not only ad hominem attacks but more straw men than you
Wouh;.l1 have in a hayloft, I will then put a response to it in the
record.

Senator SPECTER. Well, I have seen a lot of pictures of Senator
Leahy, few as good as this.

[Laughter.]

Senator SPECTER. Many that I have seen with him, I am in the
picture, too, obstructing his handsome profile. But the substance
here is, I think, worth noting. We have had the statements by
President Obama wanting to look forward and not backward. I
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think that is really the generalization, although I would not mind
looking backward if there is a reason to do so. There is a predicate
if we have evidence of torture. Torture is a violation of our law. Go
after them. If there is reason to believe that these Justice Depart-
ment officials have knowingly given the President’s cover for things
they know not to be right and sound, go after them.

I think it underscores another issue, if I may say this parentheti-
cally. The Office of Legal Counsel is a powerful office, and some of
the opinions that are now disclosed are more than startling. They
are shocking. When we look back at prior Presidents, most of them
have not been lawyers. President Eisenhower, President Kennedy,
President Johnson, President Nixon was—although he did ques-
tionable legal things. President Carter was not. President Ford
was. Neither President Bush was, and President Clinton was. So
you have Presidents taking advice from lawyers where they do not
have legal training themselves.

We are considering Office of Legal Counsel today, a very, very
important position, and I think what we have seen Office of Legal
Counsel do in the past ought to give us pause to do a little better
job perhaps in this Committee on whom we confirm.

I regret that I have other commitments. I am going to have to
excuse myself, but I hope to return to participate in the ques-
tioning.

Thank you, Mr. Chairman.

Chairman LEAHY. I have noticed that Ambassador Pickering also
has to leave early because of a commitment out of the area.

Senator Feingold is the Chairman of the Constitution Sub-
committee, which has jurisdiction over this matter, and I yield for
a brief statement.

Senator Kaufman, why don’t you move on down here with us,
please?

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman. I really do regret
not being able to stay. I am going to see the British Prime Minister
at a joint meeting. But this is a terribly important hearing.

Mr. Chairman, I commend you for having this hearing and for
your proposal to establish an independent commission of inquiry.
Long before the election, it was clear to me that one of the most
important tasks for the new President was going to be restoring
the rule of law in this country. I chaired a hearing on this topic
in September, and nearly 40 law professors, historians, advocates,
and experts testified or submitted testimony, including one of our
witnesses today—Mr. Schwarz. The record of that hearing is the
most detailed collection of analysis and recommendations on what
needs to be done to reverse the most damaging decisions and ac-
tions of the last administration.

The Obama administration has already taken several enormously
important steps in the right direction, among them ordering the
closing of the Guantanamo Bay detention center in a year; requir-
ing adherence to the Army Field Manual’s guidance on interroga-
tion techniques; reinstating the presumption in favor of disclosure
under the Freedom of Information Act; ending the very possibly il-
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legal detention of Ali al-Marri by indicting him in a criminal court;
and just last week, releasing nine Office of Legal Counsel memos
that the Bush administration had insisted on withholding from
Congress and the American people.

So I am pleased and gratified that President Obama and his ad-
visers recognized the need to take these actions and actually took
them quickly. It gives me great hope for the future.

A crucial part of restoring the rule of law, in addition, is a de-
tailed accounting of exactly what happened in the last 8 years and
how the outgoing administration came to reject or ignore so many
of the principles on which this Nation was founded. I regularly
hear from my constituents back home about this, and they are ab-
solutely right. There can be no doubt that we must fully under-
stand the mistakes of the past in order to learn from them, address
them, and, of course, prevent them from recurring.

At the same time, there should not be a focus on retribution or
payback, and such an effort should not be used for partisan pur-
poses. That is why your proposal, Mr. Chairman, is so important.
Your proposal is aimed at finding the truth, not settling scores.

On the question of immunity, I think we should tread carefully.
There are cases that may require prosecution, and I would not
want a commission of inquiry to preclude that. Those who clearly
violated the law and can be prosecuted should be prosecuted. On
the other hand, the country will really benefit from having as com-
plete a telling of this story as possible. So the ability of the com-
mission to seek immunity for low-level participants certainly needs
to be considered. How to do this is one of the complex questions
that I hope will be explored in this hearing.

I do support the idea of an independent fact-finding commission
as opposed to relying solely on the regular Committee structure. I
am on two of the relevant Committees, and the Members of Con-
gress who serve on them are very hard-working. There is much im-
portant investigative work that can be done in Committee, but
there are also significant time, staffing, and jurisdictional con-
straints. I think a truth commission, as the Chairman has pro-
posed, is the best way to get the comprehensive story out to the
American people and the world.

One final point, Mr. Chairman. While a commission of inquiry is
the best way to get the facts out, Congress, the Justice Depart-
ment, and the public should decide what to do with those facts. So
I would be reluctant to task the commission with coming up with
detailed recommendations for action. If we focus the commission on
gathering the facts, there may be less wrangling about who is going
to be on it, which could move the process forward a lot more quick-
ly. I would rather see investigative professionals on this commis-
sion than policymakers and partisans.

So I am looking forward to reviewing the testimony later, and,
again, Mr. Chairman, I thank you so much for your very strong
and important leadership on this issue, and I thank you for the op-
portunity to make a statement.

Chairman LEAHY. Thank you very much. I know you are one of
the Judiciary Committee members who also serves on the Intel-
ligence Committee, and without going publicly into some of the
briefings we have all had on that, you understand the need for it.
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Our first witness is Ambassador Thomas Pickering, who cur-
rently serves as Vice Chairman of Hills & Company. Ambassador
Pickering has a distinguished Foreign Service career, including as
Under Secretary of State for Political Affairs from 1997 to 2000.
The Ambassador holds a personal rank of Career Ambassador.
That is the highest in the United States Foreign Service. Prior to
becoming Under Secretary, he served as an ambassador to numer-
ous countries, as well as Ambassador to the United Nations under
President George H.W. Bush. He won the Distinguished Presi-
dential Award and the Department’s Distinguished Service Award.
He has received honors from numerous universities. He is a mem-
ber of the International Institute of Strategic Studies, the Council
on Foreign Relations; has a Bachelor’s degree cum laude from
Bowdoin, a member of Phi Beta Kappa, a Fulbright Scholarship to
:cihe University of Melbourne, where he received a second Master’s

egree.

On a personal basis, I have been briefed in various countries and
at the U.N. by Ambassador Pickering, and I hold that as an exam-
ple to new Ambassadors. When we come there, we actually want
to have briefings in depth and in substance. He fulfilled that. We
would have public briefings, and then occasionally briefings when
we would go into a secure place, one of the bubbles, go into even
more depth. In every single instance, he answered every question
that was asked by both Republicans and Democrats. He told us
what was going right and what was going wrong.

Ambassador, I just want to state publicly how much I have ap-
preciated those briefings over the years. Please, go ahead.

STATEMENT OF THOMAS PICKERING, VICE CHAIRMAN, HILLS
& COMPANY, INTERNATIONAL CONSULTANTS, WASHINGTON,
D.C.

Ambassador PICKERING. Thank you, Mr. Chairman, very much
and thank you for your very kind introduction, and thank you,
members of the Committee, for having us here and affording the
opportunity to testify on this extremely important subject. I am
honored to appear before you today and to join and be a member
of this very distinguished panel.

I believe that the question of how we, as Americans, should come
to grips with our handling of detainees in recent years is critically
important for our country. It is essential to have a full under-
standing of what happened, why, and the consequences of those ac-
tions in order to chart the right course for the future.

I come before you today to urge you to support the establishment
of a commission to examine the detention, treatment, and transfer
of post-9/11 detainees. In calling on the President to create such a
commission, I have joined with a number of others, including a
former U.S. Army general, a former FBI Director, the President of
the United Church of Christ, and an internationally respected law-
yer and scholar, and others who are experts on commissions of this
nature. My convinced support for the commission stems from my
over 45 years of service to this country in the military, in diplo-
macy overseas, and as a senior official at the Department of State.
I believe that a commission on the handling of detainees is vital
to our country’s future—to its security, to its standing in the world,
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and to our collective commitment as a people to honor, respect, and
remain committed to our founding ideals in all that we do. Let me
be clear as well that I am not a lawyer and am not qualified to ad-
dress technical legal questions involving the advice of trained coun-
sel.

I would like to speak first very briefly on the purposes of the
commission and then talk about some of its principal features.

A commission of the kind we are proposing is needed in order to
arrive at an in-depth, unbiased, and impartial understanding of
what happened, how it happened, and the consequences of those
actions. By gathering carefully all of the facts, the commission can
tell the whole story and not just of each individual agency, studied
in isolation, but of how all parts of the U.S. Government interacted
in the handling of detainees. Indeed, the sainteragency aspect is
crucial, as is how the various agencies related to the most senior
officials in Government. On the basis of this full and comprehen-
sive review, the commission can then make recommendations
which will help guide us in the future. This process is fundamen-
tally about understanding where we have been in order to deter-
mine the best way forward.

Some might argue that such a commission is not needed. After
all, President Obama has issued a series of Executive orders that
chart a new course on detention and interrogation policy. As impor-
tant as these orders are, I believe that something more is needed.
It is not enough to say that America is discontinuing the policies
and practices of the recent past. We must, as a country, take stock
of where we have been and determine what was and is not accept-
able, what should not have been done, and what we will never do
again. It is my sincere hope that the commission will confront and
reject the notion, still powerful in our midst, that these policies
were and are a proper choice and that they could be implemented
again in the future.

Such a commission will strengthen our credibility in promoting
and defending our values and advancing a better and safer world.
As the 9/11 Commission found, the United States must engage in
the struggle of ideas around the world in order to combat extre-
mism and ultimately to prevail against terrorism. To do that effec-
tively, Mr. Chairman, the Commission found that the U.S. Govern-
ment—and I am referring to the 9/11 Commission—“should offer
an example of moral leadership in the world, committed to treat
people humanely, abide by the rule of law, and be generous and
caring to our neighbors.”

It is far better for American foreign policy if we acknowledge
willingly what went right and what went wrong than to address by
bits and pieces of the story as they emerge over time this par-
ticular question. It is far better for our country and our standing
in the world if we examine critically our own record and take ac-
count of what happened. To the extent that the Guantanamo deten-
tion camp, Abu Ghraib, secret detention sites, and torture and
abuse enhance the efforts of our adversaries to recruit others to
join their ranks and to make a case against us, we simply cannot
quietly turn over the page. We must engage in a genuine effort to
take stock of these policies and actions. We ought to acknowledge
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mistakes that were made, but we also ought to commit not to do
them again.

It is a crucial step in neutralizing our adversaries’ narrative
about the U.S. abuse of detainees. Only in doing so can we say to
ourselves and to the world that we have not just turned the page
on the past, but we have confronted it, learned from it, and
strengthened our resolve to remain true to our principles. Only
great countries, Mr. Chairman, confident in themselves, are pre-
pared to look at their most serious mistakes, to learn from them,
and to lead on forward. The United States has been and still is
today, I believe, that kind of country.

Let me conclude briefly by just reviewing a few principle features
of the commission.

On the question of what a commission should look like, its most
important attribute is that it should stand above politics. It should
report to and answer to the American people. To achieve this vital
purpose, the commission ought to be comprised of persons whose
duty is to truth and to our Nation’s founding principles.

Second, the commission should operate in public to the maximum
extent possible. Public proceedings and reports should be the norm.

Third, the commission should be a separate and distinct process
from any investigation or prosecution of unlawful conduct. The es-
tablishment of a commission would not, in my view, in any way
preclude the possibility of criminal investigation or prosecution, but
the purposes of the commission would not be prosecution. That is
the job of our national criminal justice system.

Fourth, the commission should have the subpoena power in order
to gather and tell the full story of what transpired. I would hope
that the President would ensure as well that all Government docu-
ments are made readily available to such a commission.

Fifth, and finally, there is the difficult issue of whether the com-
mission should have the power to grant immunity which has en-
gendered and I know will engender a great deal of debate. I am not
an expert on this technical legal issue, but I would hope that pol-
icymakers would consider it very carefully. Persons who are called
upon to testify, I am informed, can invoke their Fifth Amendment
rights against self-incrimination. In my view, the commission
should not have the power to grant blanket immunity, meaning im-
munity to all who testify truthfully or full immunity—in effect im-
munity for what may have been done rather than just for what is
being said in the testimony being given. Rather, the commission
should grant immunity to witnesses only in very limited cir-
cumstances.

Mr. Chairman, I thank you again very much for this opportunity
to testify regarding a commission, and I look forward to your ques-
tions.

[The prepared statement of Ambassador Pickering appears as a
submission for the record.]

Chairman LEAHY. Thank you very much, Ambassador.

Our next witness is Retired Vice Admiral Lee Gunn. Admiral
Gunn is now President of the American Security Project, served in
the U.S. Navy for 35 years, served as the Inspector General of the
Department of the Navy for the last 3 years. His awards include
the Distinguished Service Medal, the Defense Superior Service
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Medal, six Legions of Merit, two Meritorious Service Medals, the
Navy Commendation Medal, Combat Action Ribbon, and, of course,
numerous theater and service awards. Admiral Gunn holds a Bach-
elor’s degree from the University of California, Los Angeles, and a
Master of Science degree in Operations Research from the Naval
Postgraduate School.

Admiral, it is good to have you here. Please go ahead, sir.

STATEMENT OF LEE F. GUNN, VICE ADMIRAL, UNITED STATES
NAVY (RET.), AND PRESIDENT, THE AMERICAN SECURITY
PROJECT, WASHINGTON, D.C.

Admiral GUNN. Mr. Chairman, thank you very much. It is a
pleasure to be a part of this esteemed panel and to have an oppor-
tunity to talk about this important issue.

In addition to the other things you mentioned that I am involved
in, I have been a member for the last 3-plus years of a group of
49 retired flag and general officers who have spoken extensively on
the issue of detainee treatment and its importance both to the men
and women in the military and for the men and women in the exe-
cution of their duties. I would like to talk a little bit about that
and, in doing that, elaborate on the written testimony that I have
submitted.

I would like to say at the outset that my views are those of a
sailor conveying concerns about the serious problems created for
service men and women by choices made in Washington over the
last 7 years. So what are those problems?

Strained alliances comes first in my list, and in this day and age,
the American military operates by itself almost never in the world.
And the importance of being able to work with our allies and our
friends cannot be overstressed.

Confusion about detainee treatment, number two on my list,
means to me that we have provided unclear guidance—that is,
choices made in Washington have resulted in guidance that was
not clear, that was in many cases ambiguous, and in some cases
was flat wrong about the requirement to treatment detainees hu-
manely and in accordance with international conventions, and the
Geneva Convention in particular, and also with American law.

Third on my list is exposure to greater risk of abuse if those sol-
diers, sailors, airmen, marines, coast guardsmen are captured. No
one is going to—we are not kidding ourselves that our opponents,
our enemy, will be inclined to treat our people humanely if they
fall into enemy hands. On the other hand, it is important that we
be able to mobilize international opinion in support of people taken
by our enemy and the treatment of them in a humane way.

We have, as Ambassador Pickering mentioned, furnished extrem-
ists with recruiting materials extensively, and that is a con-
sequence that we should have envisioned when we made many of
the choices about how we were going to act and how we were going
to talk about how we acted.

And, finally, in the problems list is that we further damage the
reputations of Americans who are working in this new realm of
winning hearts and minds and trying to convince people that
America has ideals and ideas to which they should subscribe, and
we have disadvantaged our military people who have been involved
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in that. And I would argue that we have similarly disadvantaged
the other members of the American administration, other public
servants in that regard as well.

We are not done, and that is why I think that we need a serious
inquiry into the way we have behaved for the last 7 years and the
kind of orders we have given and decisions we have made. The
enemy is still the enemy. The stress on our people, in uniform and
out, who are charged with dealing with this enemy will continue.
The pressure on our country and on our leaders will remain. And
we need to understand the circumstances under which choices were
made by leaders in the past in order that we can anticipate those
same circumstances or others in the future and avoid making what
we consider to be mistakes.

So the question is to me: What has happened to us? What did
we do wrong? What did we do right? And I would like to mention
that the military examines itself often and in depth. We do that
with after-action reviews and hot wash-ups following exercises and
operations. We do it with in-depth studies when those are called
for. We conduct Uniform Code of Military Justice investigations, as
I know you are well aware, Mr. Chairman. And we conduct avia-
tion safety investigations and examinations as well.

The last one is kind of an interesting case in which the testimony
seeking the truth and having lives depend on finding the truth in
which the testimony is generally firewalled completely from legal
proceedings that may eventuate from these investigations.

But whatever the appropriate names, the services together have
to find out what happened and be in a better position in the future
to provide the kind of clear, unambiguous guidance that is nec-
essary on the pressure-filled front line and in the detainee treat-
ment arena.

The outcome is that soldiers, sailors, marines, airmen, coast
guardsmen deserve and require that kind of guidance and those or-
ders. Structure is essential to you when you are under pressure,
particularly in combat, and also in the elevated tension of taking
care of detainees.

American values have to be our test with regard to the applica-
tion of those orders and that guidance. We have failed American
service men and women over the last 7 years, and we have to stop
doing that. We need to do better, and we need to get on with it.

Thank you very much, Mr. Chairman.

[The prepared statement of Admiral Gunn appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much, Admiral.

The next witness is John Farmer. He is a partner at Arsenault,
Whipple, Farmer, Fasset and Azzarello, and former Attorney Gen-
eral of New Jersey. He created the Office of Inspector General and
served as a Federal prosecutor; adjunct professor of national secu-
rity law at Rutgers. He has written extensively on terrorism issues.
He previously served as Special Adviser to General Jones regarding
Middle East issues. He was senior counsel and team leader for the
9/11 Commission and really led the team in investigating the Gov-
ernment’s response to the 9/11 attacks. That included evaluating
the response by the various agencies of the executive branch, in-
cluding the offices of the President and Vice President of the
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United States and the Department of Defense. Then he served in
a variety of other investigatory commissions. Mr. Farmer received
his law degree from Georgetown University Law Center, as did I,
and his B.A. from Georgetown University.

Mr. Farmer, glad to have you here.

STATEMENT OF JOHN J. FARMER, JR., PARTNER, ARSENAULT,
WHIPPLE, FARMER, FASSET AND AZZARELLO, LLP, CHAT-
HAM, NEW JERSEY

Mr. FARMER. Thank you, Mr. Chairman, and let me echo my col-
leagues in thanking you and the Committee for the invitation to
appear today. Like my colleagues, I have submitted more formal
testimony, and my purpose in speaking now is simply to summa-
rize in a more abbreviated fashion what is set forth at length in
my formal testimony.

The obvious threshold question facing this Committee is whether
an investigation should be conducted of the practices and policies
that have been employed concerning detention since 9/11 in our
country’s struggle against transnational terrorism.

I want to emphasize at the outset that I have a lot of empathy
for those who, like President Obama, have expressed a desire to
move forward rather than look back. When I was Attorney General
in New Jersey, I expressed similar sentiments when my depart-
ment was under investigation by our State Senate Judiciary Com-
mittee. And make no mistake about it. The time devoted to prepa-
ration for testimony and responding to such an investigation can
be diverting and for a time can disrupt normal operations.

I have come to see, however, that there are some issues that
touch so directly upon our identity as a people, that touch so di-
rectly upon the values we profess, that no amount of internal bu-
reaucratic review will suffice to allay public concern about the way
its Government has been conducting itself. In the absence of public
fact finding, people will be left to believe the worst, and the lack
of public trust will ultimately undermine any effort to move for-
ward. I have come to believe that our Government’s handling of de-
tentions since 9/11 is such an issue. Why? The turning point for me
was the convening authority’s decision recently that Mohammed al-
Qahtani, the alleged 20th hijacker—whom Mohammed Atta had
driven to meet at the airport in Orlando Florida, on August 4,
2001, but who was turned away, only to be captured in December
2001 in Afghanistan—could not be tried because of the way he had
been treated. She concluded that he had been tortured.

Think about that for a moment. We have now reached a point
where the tactics we have adopted in the struggle against ter-
rorism have compromised our ability to respond to the 9/11 con-
spiracy itself. In my view, that fact calls into question exactly what
we have done, to whom, why, when, and on what basis. There are
many other alleged examples, but for me the dismissal of charges
against al-Qahtani elevates detention to one of those issues that
touch so directly upon our identity as Americans that a public ac-
counting of what occurred is necessary.

Assuming that there is eventual agreement on the need for an
investigation of detention practices, the next question is what form
that investigation should take. One obvious option is a criminal in-
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vestigation, either by the Justice Department or by a special pros-
ecutor. This option has limited appeal in this context, in my opin-
ion, for three reasons:

First, prosecutions are necessarily narrowly focused on proving
the elements of crimes in specific cases; whatever broader context
they provide is incidental to that primary purpose.

Second, in the absence of generally accepted, neutral fact finding,
criminal prosecutions by a successive administration may appear to
be politically motivated.

And, third, it is not clear that criminal prosecutions will be effi-
cacious in this context; potential targets may well be able to invoke
a viable advice-of-counsel defense.

Another option would be congressional hearings. Certainly, Con-
gress is capable of conducting thorough, bipartisan investigations
as part of its oversight responsibility of the executive branch. In
my view, however, the highly charged politics of congressional
hearings on this subject would frustrate any fact-finding effort.

In my view, these considerations argue in favor of establishing
an independent body to conduct fact finding with regard to deten-
tions. Such fact finding need not foreclose prosecution in appro-
priate cases; indeed, it may even serve to identify those cases.

Structuring an investigation into detention policies and practices
involves, in my view, four interrelated considerations: composition,
scope, powers, and product.

With respect to composition, the commission should be inde-
pendent and nonpartisan in composition. Bipartisan commissions
can reach nonpartisan results; the 9/11 Commission, under the
leadership of Governor Kean and Congressman Hamilton, suc-
ceeded in that respect. The enabling statute for a commission on
detentions should spell out specific professional qualifications that
will ensure a nonpartisan composition. The commission should also
have a professional staff, a definite timetable for completion of its
work, and a budget adequate to its mandate.

Perhaps the most difficult aspect of structuring such an inves-
tigation is determining its scope. If the mission is defined too
broadly, it may not be achievable, and the breadth of the mission
will also drive the potential cost of the project. In the context of de-
tentions, I believe a focus strictly on Guantanamo Bay would be too
narrow, while an open-ended mandate to investigate all tactics em-
ployed in the war on terror would be much too broad. One limiting
principle the Committee might consider would be to link the inves-
tigation to the facts and circumstances surrounding detentions car-
ried out pursuant to Congress’ resolution of September 2001 au-
thorizing the use of force to respond to the 9/11 attacks.

The scope of the inquiry, once it is determined, will determine
what powers the commission will need to employ in conducting its
work. Essential to any investigation, in my view, will be the ability
of the commission to compel cooperation. Compulsory process is es-
sential; it was vital to the success of the 9/11 Commission, and its
lack can be a real handicap. So at a minimum the commission
should be given subpoena power.

A trickier problem is whether the commission should be allowed
to confer immunity in order to obtain testimony from witnesses
who might otherwise assert their Fifth Amendment privilege

11:14 Dec 31,2009 Jkt 054049 PO 00000 Frm 00017 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54049.TXT SJUD1

PsN: CMORC



VerDate Nov 24 2008

14

against self-incrimination. Given the extremely fact-sensitive na-
ture of this inquiry, where individual exposure may be an issue in
every case of alleged abuse, some form of limited immunity may be
essential. The issue must be handled with care, however, as the
grant of even limited testimonial immunity may jeopardize a cur-
rent or future prosecution. That is a potential tradeoff that must
be considered by the Committee in forming the commission.

Finally, with respect to the product, the enabling legislation
should also set forth the expected end product of the investigation.
The 9/11 Commission was given a broad charge to investigate the
facts and circumstances surrounding the attacks, but also to formu-
late recommendations based on those findings. In my view, such a
broad mandate would be appropriate to the detention context we
are talking about. I believe that the commission should be charged
simply with writing a report setting forth the facts and cir-
cumstances surrounding the practices and policies relating to de-
tentions carried out in the war on terror. Although the commission
would be completely separate from any criminal investigation, it
should have the power to refer appropriate cases, if it finds them,
to the Justice Department for potential prosecution. To the extent
possible, the report should be a strictly fact-based narrative, and
the report should state the evidentiary bases for the factual conclu-
sions it reaches to the extent consistent with national security in-
terests.

Once the facts are known, legislators and policymakers can de-
bate the broader implications of these facts and move forward with
3 clear understanding of where we have been and what we have

one.

I look forward to answering any questions you may have and to
working with you to address these difficult issues in the future.
Thank you.

[The prepared statement of Mr. Farmer appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Farmer.

Frederick Schwarz, Professor Schwarz, is Chief Counsel at the
Brennan Center for Justice at the New York University Law
School. In his legal career, he has combined a high level of private
practice at Cravath, Swaine & Moore, with a series of critically im-
portant public service assignments. Mr. Schwarz served as Chief
Counsel of the Church Committee. That is about the time when I
came to the Senate and, I think, when we first met. He has also
served as Chief Counsel to the Senate Select Committee on Intel-
ligence. He chairs the board of the Vera Institute of Justice, re-
cently received the Gold Medal Award for Distinguished Service in
the Law from the New York State Bar Association. He received an
A.B. magna cum laude from Harvard University, his law degree
from Harvard Law School, where he was editor of the Law Review.

Professor Schwarz, it is always good to see you here. Please go
ahead, sir.

STATEMENT OF FREDERICK A. O. SCHWARZ, JR., CHIEF COUN-
SEL, BRENNAN CENTER FOR JUSTICE, NEW YORK UNIVER-
SITY SCHOOL OF LAW, NEW YORK, NEW YORK

Mr. ScuwaRrz. That was quite a few years ago when we first met.
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Chairman LEAHY. It was. I actually had hair back then, and it
was a little bit darker.

[Laughter.]

Mr. ScHWARZ. And I had solid black hair back then, too. Thank
you for convening this hearing. Thank you for your proposal for the
commission, which I support.

How wisely to handle counterterrorism is an ongoing issue for
our Nation’s future. How to handle counterterrorism is too impor-
tant to sweep the past under the rug. The public, and not merely
insiders, need to understand what has happened. Those who do not
understand errors of the past are condemned to repeat them, and
surely will.

We all want to move forward wisely, but it is not possible wisely
to move forward unless we fully understand what we have done.

The first step must be to know all the facts. Beyond basic facts,
we need to know: how were decisions made; who was consulted and
who was not consulted. We also need to know beyond the basic
facts what were the consequences of our actions. And we need to
know beyond the basic facts what are the root causes of having
gone down a path that was inconsistent with our values and seems
to have broken the law. I would put excessive governmental secrecy
and limited oversight as among the most important root causes.

I personally believe and have testified before that our descent
into tactics like torture abandoned the rule of law and undermined
American values and that doing so made us less safe. That thesis
needs to be tested, for if it is true, it is surely important to our
country and its public, as we consider what to do when there is an-
other terrorist attack in this country, as there surely will be—hope-
fully not as horrible as the one before. But we surely will get it,
and we have to make sure that the next time we do not make mis-
takes of the sort that seem to have been made in the prior years.

Now, the benefits of a nonpartisan commission of inquiry which
you have proposed go far beyond understanding the facts. Such a
commission can help bring all Americans together, because, after
all, issues like belief in the rule of law, issues like understanding
and appreciating the basic American values do not divide the par-
ties in this country. So a commission that proceeds fairly and is
nonpartisan actually can help to bring our country together.

And, second, a commission that investigates the facts, puts for-
ward a report that tells the country and tells the world what has
happened, admits to mistakes when we have made mistakes,
praises things that we did well when we did them well, that com-
mission and its hearing and its report can help restore America’s
reputation in the world and, thus, increase our strength and, thus,
make us more safe.

The bottom line is we owe it to ourselves and to our country to
learn the facts about our Government’s counterterrorism policies.
We know that abuses may have occurred and that the perception
of these abuses has undermined our standing in the world and our
fight for the hearts and minds of those who could be persuaded to
do us harm. We must not flinch from learning the truth. That is
the only way to stay true to our principles, to correct our course,
and to restore our moral standing in the eyes of the world. That
in turn will make us safer and stronger. For as has been true
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throughout our more than 200 years of history, America is at its
best when we confront our mistakes and resolve not to repeat
them. If we do not confront our mistakes, we will decline. But if
we do—as this commission can help us do—our future will be wor-
thy of the best of our past.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Schwarz appears as a submission
for the record.]

Chairman LEAHY. Thank you very, very much, Mr. Schwarz.

Our next witness is David Rivkin. He is a partner at Baker &
Hostetler. Mr. Rivkin served in the Department of Justice and the
White House during the Reagan and George H.W. Bush adminis-
trations. He has practiced in the area of public and international
law. He is experienced in international arbitration, policy advocacy,
and a wide range of issues. He has testified before this Committee
before. He is a member of the Council on Foreign Relations. He has
published numerous papers and articles on a variety of legal, for-
eign policy, and other issues. He received his law degree from Co-
lumbia University School of Law, his M.A. in Soviet Affairs from
Georgetown University. He has written op-ed pieces saying why my
idea is terrible.

So, Mr. Rivkin, welcome.

[Laughter.]

STATEMENT OF DAVID B. RIVKIN, JR., BAKER & HOSTETLER,
LLP, WASHINGTON, D.C.

Mr. RIVKIN. Mr. Chairman, members of the Committee, thank
you very much. I would not use the word “terrible,” of course. I
would be much more judicious. But I am pleased to appear before
you and testify as part of a distinguished panel. I do believe, how-
ever, that a commission of whatever variety to investigate the Bush
administration activities and its officials is a profoundly bad idea,
a dangerous idea, both for policy but, even more importantly to me
as a lawyer, for legal and constitutional reasons.

Now, there is nothing wrong, of course, with creating “blue rib-
bon” commissions, provided they exercise constitutionally-appro-
priate responsibilities. And on its face, the proposed commission to
investigate the Bush administration appears advisory and geared
toward policy review. In my view, however, many of its advocates
express much more.

In this regard, I am somewhat discouraged by the ongoing dis-
course about the intent and purpose of this commission. Far from
seeking to establish a body to make recommendations on policy, as
was the case, for example, with the 9/11 Commission, most com-
mission supporters clearly want to establish a body that would en-
gage in what would in essence be the criminal investigation of the
former Bush administration. Their desire to target a relatively
small number of the former Bush administration’s most senior law-
yers and policymakers is not concealed. The fact that the subject
matter areas which the commission would investigate—among
them are the interrogation and handling of captured enemy com-
batants and some people all suggest the gathering of electronic in-
telligence—are heavily regulated by comprehensive Federal crimi-
nal statutes ensures that the commission’s activities would inevi-
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tably involve areas that are traditionally the responsibility of the
Department of Justice. Congress, of course, can also constitu-
tionally properly delve into these matters as a part of its oversight
and legislative activities. The proposed commission, I submit to
you, cannot.

Let’s recall that the power to investigate and bring criminal
charges against individuals is the Government’s most formidable
domestic power. As such, it is heavily circumscribed by the Con-
stitution and Federal statutes. In my view, any effort to outsource
any aspects of this power to entities operating outside of the struc-
ture of Government established by our Constitution is extremely
troubling and must be strongly resisted by all who are concerned
with protecting the Constitution’s fabric.

The very decision to initiate what amounts to a criminal inves-
tigation, whether or not it is formally designated as such, is too
weighty to be outsourced to commissions operating outside of the
constitutionally prescribed tripartite framework of our National
Government. In this regard, I would like to remind the Committee
of the strident criticism which attended the alleged loosening, by
the FBI during the Bush administration, of the threshold deter-
minations that had to be made before national security investiga-
tions were commenced. I also vividly recall the indignation which
attended the claims that the Bush administration’s Justice Depart-
ment may have been seeking to investigate Democrat-leaning
groups and elected Democrat officials at the Federal and State
level for election fraud and other alleged election offenses. In all
candor, I fail to see why having Congress task a group of private
citizens to investigate former Bush administration officials does not
implicate exactly the same, if not far greater, civil liberty concerns.
The fact that a number of people targeted for investigation is quite
small potentially makes the commission’s threat to civil liberties all
the more acute.

Let’s also reflect briefly on how the proposed commission might
operate. In order to compel people to testify, such a commission
would have to possess subpoena power, which it, presumably,
would have to go to court to enforce in particular cases. Given the
vague nature of the commission’s responsibilities, as well as its
blending of law enforcement and policy investigations, I find it dif-
ficult to imagine how the Federal judiciary would meaningfully po-
lice such subpoena requests.

There is also the question of how to balance the constitutionally
protected interests of the commission’s targets, for example, their
Fifth Amendment protection against self-incrimination, with its de-
sire to get information. I am not clear, by the way, how an entity
that is neither executive nor legislative could grant immunity all
on its own such that it would be respected in the future by Federal
and even State law enforcement officials.

To the extent that grants of immunity, including the specific pa-
rameters of the immunized testimony, would have to be approved
by the executive branch, here again I am troubled by the difficulty
of coming up with a mechanism for meaningful review, as distinct
from a rubber stamp.

And then there is the question of how the commission would pro-
tect the privacy interests of its targets. The commission would go
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about quite publicly what are essentially law enforcement inves-
tigatory functions, which are typically held (despite some inevitable
and unfortunate leaks) confidential by the Department of Justice,
in a non-public manner.

Now, even setting aside the constitutional concerns—and there
are several more—raised by charging a commission with the dis-
charge of what are really law enforcement responsibilities, there is
another large problem that looms, in my view. It is important to
recognize that the commission’s most deleterious and dangerous
impact would be to greatly increase the likelihood of former senior
U.S. Government officials being tried overseas, whether in courts
of foreign nations or before international tribunals. And the reason
for it is because the matters to be investigated by the commission
implicate not only U.S. criminal statutes but also international
law, and which are arguably subject to claims of “universal juris-
diction” by foreign states. I have no doubt that foreign prosecutors
would eagerly seize upon a supposedly “advisory” determination
that criminal conduct occurred, especially if it is the only “authori-
tative” statement on the subject by an official U.S. body as a pre-
text to commence investigations and bring charges against former
Government officials. If they were clever—and most of them are—
they would argue that the mere fact that the commission was es-
tablished vividly demonstrates that grave crimes must have oc-
curred and interpret the U.S. non-prosecution of the individuals
concerned through formal prosecutorial channels as a mere techni-
cality to be repaired by their own broad assertions of jurisdiction.

Indeed, in my view, all of these circumstances appear to be tai-
lor-made to support the invocation of universal jurisdiction by for-
eign judicial bodies as the basis to launch prosecutions of Bush ad-
ministration officials.

Let me close by pointing out a great and perhaps unintended
irony. Much of the anger about the Bush administration’s war on
terror policies has been focused on its treatment of captured alien
enemy combatants and especially its rendition policy. It would be
rather sad, in my view, that in an effort to “investigate” these mat-
ters, the proponents of a commission pay no heed to the civil lib-
erties of Americans and are perfectly happy to outsource law en-
forcement functions to private entities, and are even willing to
practice a soft form of rendition, and virtually inviting foreign
courts to go after American citizens. I would respectfully suggest
that this is a very bad way to proceed.

Thank you.

[The prepared statement of Mr. Rivkin appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Rivkin.

Jeremy Rabkin is a professor of law at George Mason University
School of Law. Prior to that, he was a professor at Cornell. He is
an international law scholar. He was recently confirmed as a mem-
ber of the Board of Directors for the United States Institute of
Peace. Professor Rabkin has written numerous chapters and book
articles in academic journals and essays. Professor Rabkin teaches
courses on both constitutional and international law as a Ph.D.
from the Department of Government at Harvard. He graduated
summa cum laude from Cornell University.
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Mr. Rabkin, Professor Rabkin, welcome, and go ahead. Press that
little red button. There you go.

STATEMENT OF JEREMY A. RABKIN, PROFESSOR OF LAW,
GEORGE MASON UNIVERSITY SCHOOL OF LAW, ARLINGTON,
VIRGINIA

Mr. RABKIN. Thank you. I also will try to avoid simply repeating
what was in my written statement and take advantage of being the
last speaker here.

Chairman LEAHY. The whole statement will be made part of the
record, of course, and also the transcript will stay open after the
hearing is over, and if you see things you wish to add to it, we are
not playing “gotcha” here. We want to learn from this, and it will
be kept open for that.

Mr. RABKIN. Thank you.

I want to start by talking about the context of this which I think
nobody has mentioned and it is rather important. Last summer,
the first time I met Mr. Schwarz, there was a hearing of the House
Judiciary Committee which was called a “pre-impeachment hear-
ing,” and there were a lot of serious people, including some Mem-
bers of Congress, who said even in the last months of the Bush ad-
ministration, “even though Bush will be leaving office soon anyway,
we have to have an impeachment because what the Bush adminis-
tration did was not just regrettable, deplorable, mistaken, but high
crimes and misdemeanors.” A lot of people are still revved up with
indignation. Just go on the Internet. We can find this in published
columns, too. People say the Bush administration was “guilty of
war crimes,” they are in the same category as “notorious war crimi-
nals of foreign countries.”

Now, I think that is just wildly exaggerated and really inappro-
priate, but a lot of people feel that way. If you say we are going
to have a truth commission, people immediately think, “Oh, yes,
that is what is done with war criminals when you cannot prosecute
them.” So that is the first point I want to get everyone to focus on.

I do not think it is sufficient for Senator Leahy or Senator Fein-
gold to say, “Well, I view it in a more moderate way.” I think this
will be taken as ratifying the backroom view that, yes, these were
extraordinary crimes

Chairman LEAHY. Without disagreeing with you, I have had
something like 65,000 e-mails. I have yet to have one single e-mail
suggest that we are doing this as a war criminal thing. I am not
?uggesting you are putting up a straw man here, but please feel

ree to

Mr. RABKIN. Could I just say we seem to have different e-mail
lists? When I said at that hearing last summer, “Come on now, let’s
not be crazy,” I got not 60,000 but hundreds of people saying, “I
saw you on C—SPAN, and I am not crazy, and he is a war criminal
aﬁld he should be tried.” A lot of people feel very vehemently about
this.

If you say “truth commission,” people immediately think about
these famous—the Truth and Reconciliation Commission in South
Africa, the Commission on Truth and Reconciliation in Chile. We
are not in remotely that situation. In those countries, they had to
have these commissions because they could not have prosecutions,
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and they could not have prosecutions because the countries were
so deeply divided and they had made promises in order to secure
a peaceful transition. Peace was really in doubt in those countries,
so they had to back off of prosecution and say, “Well, we will have
a truth commission instead.” We are not in that situation. If people
think that there should be prosecutions, well, then, there can be
prosecutions.

I want also to just focus attention on this. The experience of
those truth commissions in other countries, they had some suc-
cess—I think they had considerable success in focusing on narrow
factual questions. One of the really important achievements of the
Chilean truth commission was just to get an accounting. A lot of
people had disappeared. What happened to them? And they were
able to come up with a list. And they were also able to establish
a number which got to be generally accepted, about 2,000 victims
of political killings. That was very helpful to come up with a num-
ber, names, some information about them.

I do not think that is at all what we are talking about here. 1
heard Mr. Schwarz say—and I am talking about Mr. Schwarz be-
cause I think he is very thoughtful. Mr. Schwarz said it is not
enough to get the facts. We also have to know the root causes, and
we also have to test the theory that this has made us less safe. We
should all think about what that involves.

To say that we have been made less safe is to make an assess-
ment which we are going to put out through the country as author-
itative that, let’s say, “The world reacted to our torture and that
made us less safe, and that is not offset by information which we
gained.” How could a commission determine this? And why would
people accept that because the commissioners said it, it was true?
And if you can do it for debates about Bush policy in regard to de-
tention, why not for every act of every Presidential administration?

Secretary Clinton is now going to talk to Iranian representatives,
is what I hear, and she is talking to people in the Government of
Syria. Is that making us safer or less safe? Maybe it is making us
less safe because it is implying weakness. Why don’t we have an
independent commission to assess that? I do not think that is silly,
but I think it is really a bad idea, and I think we are going down
this road now of saying if there is enough controversy and it is suf-
ficiently intense controversy, we have an outside commission which
purports to tell us authoritatively what it all means and what were
the causes and what were the consequences. And we cannot do
that. That is not a substitute for people making political arguments
which can be responded to politically.

I want to say just briefly in conclusion, I share many of the con-
cerns of my colleague and friend here, David Rivkin. If we go into
this with the notion that this is a substitute for criminal trials, you
are authorizing this commission to paint particular individuals in
the Government as if they had somehow done something analogous
to war crimes, something which undermines our values as Ameri-
cans, something which threatens our identity as Americans, as was
said.

This is a pretty serious charge. Do these people get to defend
themselves? I mean, I am sure they get to show up, but none of
this would be tested before an ordinary criminal process. You will
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have some people, maybe well-meaning people, write a report say-
ing, “I think what John Yoo did has undermined our safety.” And
I just think we should not be authorizing people to make categor-
ical judgments like that on behalf of the American people where
you are naming names and shaming people, and they do not get
a chance to defend themselves before a jury. That is not, I do not
think, a category that we should bring into our country. That is
something they had to do in totally traumatized countries which
could not have criminal process, and we are not in that situation.

Thank you.

[The prepared statement of Mr. Rabkin appears as a submission
for the record.]

Chairman LEAHY. Thank you. I appreciate your testimony, but I
must say, as I have said before—and you will have plenty of time
to respond—that most haylofts I have been to in Vermont could not
make the number of straw men that you and Mr. Rivkin have
brought up. But we will—I know Senator Cornyn wants to ask you
questions, and what I am going to do is begin, and you will be
given plenty of time to respond to that. But I hear your talking
about hearings that apparently you were at, I was not at, and they
were not the hearings we are holding here.

Ambassador Pickering is going to have to leave. I wanted to ask
him first: During your tenure—and I will make absolutely sure,
Mr. Rabkin, you have plenty of time to respond on that.

Ambassador Pickering, 45 years as Foreign Service officer, all
over the world, you have negotiated with other countries. You have
worked to implement American foreign policy. What impact do you
think the Bush administration detainee policies had on our foreign
policy and on our national security?

Ambassador PICKERING. Thank you, Mr. Chairman. I have
thought a lot about it. As you can see in my prepared testimony,
I listed a number of results of that. I think it is hard to contest
the view that public opinion about the United States, not just in
the Muslim and Islamic world but around the world, has fallen to
a new low. I do not have the polling data in front of me, but I think
we are all familiar with the polling data. And it is not just one poll;
it is numerous polls.

I think the second point to make and drive home is that this, in
my view, provided a sense of ire, a sense of disturbance, a sense
of deep concern among many people who began by not liking the
United States, and so it heightened that. Whether that resulted in
recruitment of new people to al Qaeda, to the Taliban, to other or-
ganizations that are in arms against the United States is hard for
me to tell in a specific sense, but I think it is not totally irrelevant
to that point; that, indeed, individuals who were—and we have
seen many anecdotal histories of this. Parts of the Abu Ghraib tape
and pictures were, I think, deeply offensive-offended because of the
cultural insensitivity, offended because of the use of force, offended
because of all aspects of the treatment.

So it is, in my view, a serious and real and major point that this
certainly contributed to extreme anti-Americanism and probably
was one of those things that helped recruit people to take up arms
and to act violently against the United States.
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Chairman LEAHY. If the United States is seen as doing an open
and honest review of what happened, setting up policies if we find
that we did not follow our own laws and our own policies, to make
it very clear mistakes would not be made in the future, does that
help or hurt us around the world?

Ambassador PICKERING. I do not know that we are going to con-
vince the most extreme people oriented against us merely because
we have done this. But I think a lot of people who are sitting on
the fence who have admired the United States over the years, who
were deeply disturbed by what they saw the United States was
doing, which was so seemingly out of character with our back-
ground, our past leadership, and our principles, would certainly be,
I think, moved.

As I said in my statement, great countries do not often go into
deep introspection about their problems and the difficulties and, in-
deed, then move to cure them. But, in my view, that is the essence
of rational action, and it is the essence, Mr. Chairman, I think, of
what Admiral Gunn said about how the Navy behaves under dif-
ficult circumstances. I spent some time in the Navy as well. I ad-
mire people who are prepared to look carefully at their mistakes
and to rectify them, and I suspect that that is a widely held belief
around the world, and I suspect that people expect nothing less of
the United States.

Chairman LEAHY. We actually saw something interesting in the
news this morning about a tragic plane crash out on the West
Coast of marines and the review that was made of the mistakes
that occurred there.

Mr. Farmer, I get the impression from your testimony, when you
spoke of al-Qahtani, the man who has been referred to as “the 20th
hijacker” and the fact that he could not be prosecuted because of
the national security policies of the last administration, I got the
impression that that was the turning point for you. If so, what do
you believe would be the benefit of a review such as what I have
suggested in this inquiry?

Mr. FARMER. Well, as I said in my testimony, the fact that the
tactics that we have employed are now making it difficult to deal
with the 9/11 conspiracy itself to me simply raises the question of,
you know, how did we get here; what was done specifically by
whom, to whom, on what justification. And as I said, as a former
head of a major State department, I appreciate the need to move
forward and the disruption that investigation may cause. But, in
my judgment, a serious compromise of our ability to deal with the
9/11 conspiracy itself elevates the detention issue to the point that
an independent investigation is warranted.

Chairman LEAHY. Thank you. My time is up. I will come back
with further questions.

Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

Mr. Chairman, I would ask unanimous consent to introduce sev-
eral op-eds and letters in opposition into the record. The authors
are James Woolsey, William Webster, Michael Hayden, John
Deutsch, James Schlesinger—all former Directors of the CIA.

Chairman LEAHY. Thank you, and I will also introduce—actually,
we will keep the record open for this because, of course, there are
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equally impressive people who take an opposite view, and those let-
ters will also be placed in the record. But both pro and con, the
record will stay open for 24 hours for any such letters.

Senator CORNYN. Mr. Chairman, I thank you for having this
hearing. I am on record as saying that the idea of creating an inde-
pendent—and I am not sure how independent it would actually
be—unaccountable truth commission is a bad idea, with all due re-
spect. And the suggestion that this subject can be delved into some-
how in a nonpartisan fashion to me asks us to suspend our power
of disbelief, those who have worked here over the last 6 years, in
my case, and ignore the fact that we have already had 150 over-
sight hearings on these subjects, we have logged more than 320
hours of witness testimony in unclassified settings, transcribed
more than 3,200 pages of witness testimony, and printed more than
17,000 pages of unclassified, publicly available reports. And to me
the idea that this so-called truth commission would somehow re-
solve the good-faith disagreements that I think many of us have
had and that have divided the country over this subject is, I think,
just asking us to believe in the tooth fairy, that somehow this is
going to settle the score.

Let me just give you one example. In a statement accompanying
the Senate Armed Services Committee’s release of the December
2008 report on terrorist detainee treatment, the Levin report,
Chairman Levin noted that, “In the course of its more than 18-
month-long investigation, the Committee reviewed hundreds of
thousands of documents and conducted extensive interviews with
more than 70 individuals.” The unclassified Executive Summary of
the Levin report totals 19 pages and includes the same number of
conclusions.

I disagree with those conclusions, but I certainly do not believe
a truth commission is necessary to somehow arbitrate the dif-
ferences between me and the Levin report.

So I think, with all due respect, again, I think seeking this com-
mission is, in fact, an indictment of congressional oversight respon-
sibilities—not that I think Congress has failed, because we have,
as I indicated, extensively inquired into these matters. Congress
has legislated, with the Detainee Act, with the Military Commis-
sions Act, in response to Supreme Court opinions and otherwise.
And so I am just not willing to join in the acknowledgment of fail-
ure of Congress performing its vigorous oversight responsibilities,
which I think creation of such a commission would amount to.

Mr. Schwarz, I recently re-read Jack Goldsmith’s book, “The Ter-
ror Presidency,” and in there he said that the Church and Pike in-
vestigations of the 1970s and the Iran-contra scandal in the 1980’s
taught the intelligence community to worry about what the 1996
Council on Foreign Relations study decried as “retroactive dis-
cipline,” the idea that no matter how much political and legal sup-
port an intelligence operative gets before engaging in aggressive ac-
tions that he or she will be punished after the fact by a different
set of rules created in a different political environment.

Are you concerned about the possibility of this retroactive dis-
cipline and the unfairness of changing the rules of the road after
the fact and its impact on our intelligence officials who may be per-
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suaded that maybe more passivity is to be embraced as opposed to
aggressive gathering of actual intelligence?

Mr. ScHWARZ. I do not personally believe that CIA operatives
ought to be accused or brought before a criminal court. I think they
acted in good faith because they had legal opinions which said
what they were doing was OK, and because their bosses high up
in the Government told them to do what they did.

Now, turning to the actual record of the Church Committee, the
Director of the CIA said that what we had done by bringing the
intelligence services into the realm of the law, instead of being out-
side of the realm of the law, helped the intelligence services, and
the General Counsel of the CIA, the famous General Counsel Law-
rence Houston, said that the conduct of Congress before the Church
Committee in turning a blind eye to what was going on actually
harmed the intelligence services.

Moreover, the Church Committee in its recommendations way
back in 1976 said this country should start paying more attention
to terrorism. Way ahead of its time.

So the people who said the Senate investigation had anything to
do with injuring as opposed to strengthening our intelligence serv-
ices were flat wrong.

Senator CORNYN. Well, you disagree with them.

Mr. ScHWARZ. No. They were wrong. I mean, the—I will give you
one——

Senator CORNYN. Well, do not—excuse me, Mr. Schwarz. So you
disagree with Mr. Goldsmith’s statement that the Church and Pike
investigations resulted in what the Council on Foreign Relations
s}tludy in 1996 called “retroactive discipline.” You disagree with
that.

Mr. ScHWARZ. The Pike investigation was not handled as well as
the Church investigation, and the——

Senator CORNYN. Well, would you answer my question? Do you
disagree

Mr. ScHWARZ. Of course, I disagree with that.

Senator CORNYN. Okay. I appreciate that you disagree, but——

Chairman LEAHY. Senator Cornyn——

Senator CORNYN.—to say that it was flat wrong is a statement
of your opinion and not necessarily fact.

Chairman LEAHY. Senator Cornyn, I do not mean to cut you off,
but I kept to the 5 minutes myself. I let you go over time. But just
simply because we want to finish so Ambassador Pickering can
leave, and I wanted to have Senator Whitehouse, who has been
here through the whole hearing, have a chance. Certainly I will go
back to you if you have further questions.

Senator WHITEHOUSE. Thank you, Mr. Chairman.

First of all, let me thank you for your leadership in holding this
hearing. There are very, very important questions that have been
raised and discussed here today, and you have assembled an ex-
tremely distinguished panel of witnesses here to help us consider
them. I appreciate it very much.

As the son and grandson of Foreign Service officers, I have some
idea of what a Career Ambassador is, and so, Ambassador Pick-
ering, first let me thank you for your extremely distinguished serv-
ice to our Nation over many years, both in the military and in our
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Foreign Service. I would like to ask you first, because I know you
have obligations elsewhere—and anybody else can chime in if they
wish—the following question.

We do not know yet what was done, and there has been consider-
able sentiment expressed by several of the witnesses here that it
is in our interest for a whole variety of reasons—because it helps
define who we are as a Nation, because it rebuilds our credibility
and our relationships abroad, because it is a return to the rule of
law, and so forth; that it is distinctly in the public interest for this
information to come out.

Let me ask you if you think there is a point where the conduct
in question was so abhorrent to decent and civilized people in
America and around the world that at that point the public interest
that you have described reverses itself. And at some point if it is
awful enough, does it become in our public interest as a Nation to
try to keep this swept under the rug or, to use Mr. Schwarz’s
phrase that “we must not flinch,” must we not flinch irrespective
of hoy?v painful this view will be for our country? Ambassador Pick-
ering?

Ambassador PICKERING. Thank you, Senator Whitehouse. Thank
you for your kind comments, and I had the privilege and honor of
working with your father.

My answer to your question is a very simple no. I do not believe
that any degree of abhorrence, any degree of violation of values,
principles, trust, laws, should be swept under the rug because it is
so devastating for the reputation of the United States that it must
be kept secret. In fact, the laws on secrecy do not provide for that
in the first place.

Second, it does not, in my view, hold water to believe that any-
thing quite so notorious will ever remain secret in this town or in
this country or in this world.

And, third, if indeed it took place and was of such character as
to put it into that category, then it is the duty and, indeed, the re-
quirement of all branches of the U.S. Government to do everything
in their power to make sure that it never happens again, which is
the major purpose for the commission that I support and the major
purpose for my being here to try to support that type of commis-
sion.

Senator WHITEHOUSE. Thank you, Ambassador Pickering.

Attorney General Farmer, you and I were Attorneys General to-
gether. I am delighted to see you here with us, and I appreciate
very much your distinguished career of public service.

The issue that a commission is going to face, as a former pros-
ecutor—and the Chairman is a former prosecutor, Senator Cornyn
was Attorney General with all of us also. It is sort of a little re-
union here today. There are obviously some hindrances to a pros-
ecution based on this conduct. Reliance on the legal opinions of the
OLC is one. Some sort of theory of equitable estoppel might be an-
other. What reliance did to intent might be another. But in each
of those areas, they are of limited protection.

For instance, a mobster cannot paper over a racketeering con-
spiracy with his mob lawyer saying this is a legitimate business
and make the risk of prosecution go away. The doctrine of equi-
table estoppel is disfavored against the Federal Government, al-
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most never applied, “rigid and sparing” I think is the phrase used
about when its application is permitted. And intent obviously, as
we all know, is a question of fact, which is determined by the ulti-
mate fact finder. So immunity is going to become a significant
question, I think, in this.

Should we try to build into—assuming that the commission
should have some immunity—and I think most of the witnesses
agree, if they think there should be such a one, that it should have
power to grant immunity. How should the relationship between the
commission and prosecutors be described in any legislation that
might establish such a committee? Should they be required to co-
ordinate with the Department of Justice? Should they be required
to obtain the sign-off from the Attorney General before they grant
immunity?

You wanted to kind of steer clear of an active prosecution, not
just on the question of immunity but on the question of not tram-
pling the prosecutive strategy of the Department of Justice. How
would you work that?

Mr. FARMER. I think the issue of immunity is one that will be
driven by the previous issue, which is what is the scope of the in-
vestigation going to be. And I think that is really, I think, the
toughest issue that the Committee has to address. If the mission
is drawn too broadly—and I would argue if it is drawn so broadly
that it captures issues such as did these tactics make us less safe,
as opposed to simply finding what the facts are, I think the com-
mission will lose credibility because you will end up having to
prove a negative.

But assuming that the mission and the scope of the mission as
defined by the Committee does have the commission focusing on in-
dividual cases, it seems to me that immunity is going to be an
issue that has to be dealt with, and my suggestion would be that
some form of coordination with the Justice Department would be
appropriate. What the specifics of that coordination would be would
depend, again, on how the scope of the commission’s job is defined.

Chairman LEAHY. Thank you.

Ambassador Pickering, I want to keep to our commitment and
please feel free to leave, sir.

Ambassador PICKERING. Thank you.

Chairman LEAHY. On the immunity, Mr. Schwarz, to follow up
a little bit on the question you were asked before, you noted in your
testimony the Church Committee had the authority to grant immu-
nity, but uncovered a great deal of illegal activity without ever ex-
erci?h;g that authority. Am I sort of stating your testimony cor-
rectly?

Mr. ScCHWARZ. Yes, you are. We had hundreds of witnesses. Many
of them admitted to acts that could have led to prosecution. Nobody
asked for immunity. We had one witness who would only testify
with a bag over his face because he had been an informer and did
not want to——

Chairman LEAHY. I remember that one.

Mr. SCHWARZ. Yes. But nobody asked for immunity, and I do not
know quite why. I think high-level people do not want to, and low-
level people, I think they understand they are not going to be pros-
ecuted. And, frankly, I think it might be in the public interest for
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the Justice Department pretty quickly to come to a conclusion now
about low-level people.

I personally—again, I want to say what I said to Senator Cornyn.
I do not think we should think about prosecuting CIA agents. I
think that is going to turn out to be inappropriate, and if it were
taken off the table early, that would be a good thing, too.

Chairman LEAHY. What I have found in some of the investiga-
tions that have taken place in the past, boy, we are going to get
those corporals and sergeants, but we do not go above. And I really
am always worried that in such an investigation there is an effort
to go after what are really the minor players. And I think the Jus-
tice Department—I know they are working on just the issue you
raise. And I am more concerned about those who made the deci-
sions or the policies to basically say if the White House gives a di-
rective to break the law, you are not breaking the law. From a
prosecutor’s point of view, it is awfully hard to say how you go
after the person who then broke the law. But I would like to know
why we had people who felt that somehow a President could be
above the law.

We saw what happened when a former President years ago, prior
to my being in the Senate, said if the President does it, it is not
breaking the law, and the reaction of this country by both Repub-
licans and Democrats against such a thing, and the statement of
any of us, including the three of us on the other side of this table,
know, having been prosecutors, we do not have any provisions in
our Constitution that puts some people, elected or otherwise, above
the law. None of us are.

Admiral Gunn, I discussed the damage to America’s laws and
values and to this country’s image abroad. You have expressed
similar sentiments, but you have a different perspective. You are
a long-time military officer. You commanded ships. You were in the
field. You were in combat. You led large numbers of military men
and women. But you were also the Inspector General, so you have
kind of seen it from all angles in the military.

Based on your experience and expertise, what do you believe has
been the effect of the past administration’s justification of torture
and other abusive treatment on this country’s strategic and na-
tional security interests?

Admiral GUNN. I would have to refrain from spreading my expe-
rience too broadly in my answer to this, but——

Chairman LEAaHY. Well, let’s put it this way: on the military mo-
rale and the safety of our military men and women. That stays well
within your frame of reference. What about there?

Admiral GUNN. Yes, sir, and I think the effect there has been
profound. We have depended over the years on important alliances,
military relationships, for decades. In my personal experience,
members of the United States military have invested their own
time and credibility and building relationships around the world
with the militaries of other countries. I was thinking, as you were
asking the question, about the relationship that I established while
I was on active duty as a consequence of having certain jobs with
the naval attaches who represent countries around the world of
great importance to the United States, allies and friends. And
when those attaches return to their home countries, there are no
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more solid advocates of American military positions and there are
no better fans of American values and how those are translated
into the way we do business than those people are who go back to
responsible positions in their governments.

I cannot think of a one with whom I have stayed in contact who
has not told me over the last 6 or 7 years how difficult it is in his
or her country to be a friend of America. And that, I think, sows
the seeds of a serious problem that has to be overcome.

In terms of the effect on the people at the point of capture, when
detainees are taken, the folks who are charged in the high-pressure
cauldron of dealing with detainees once they are within the custody
of the United States, those kinds of high-pressure environments in
which we ask young Americans to do their duty require, in my
view—and I think in the view of most military officers—that there
be this clear, unambiguous set of guidelines.

What is more, young Americans do not join the military with the
idea that they are going to be asked to violate their own principles
and the principles of their country. And my personal view is that
the things they were asked to do or allowed to do, whether they
were in uniform, whether they were military people or who were
in the CIA, violated their own principles in a way that has added
dramatically to their stress and caused them to suffer many of the
same kinds of consequences personally that people who have been
involved in street combat have suffered under.

Chairman LEAHY. My youngest son is a former marine, and we
have talked about this at great length. And without putting him
on the spot, he said exactly the same thing. It was drilled into
him—a lot of things were drilled into him in his basic training, but
that was one of the things—and, again, when he was preparing to
be deployed for Desert Storm.

Senator Cornyn.

Senator CORNYN. Thank you, Mr. Chairman.

Mr. Rivkin, Admiral Gunn suggests that when it comes to the
product of a truth commission, that such a truth commission, its
byproduct will actually improve cooperation between us and our al-
lies when it comes to gathering and sharing intelligence and de-
feating a common enemy when it comes to Islamic extremism. Do
you agree that such a commission would improve intelligence co-
operation among allies? Or do you think it is more likely to make
our foreign allies more skittish when it comes to these matters?

Mr. RIvkIN. I think it is the latter. I do not see how going
through another self-referential and self-absorbed exercise that
would not lead to any kind of national consensus but basically
would dwell at great length on our alleged sins would improve our
relations with our allies and, by the way, we are all entitled to our
opinions, but I fundamentally disagree with the narrative that has
been portrayed here of the Bush administration’s alleged misdeeds.
Yes, mistakes were made. Yes, some bad things happened. But
compared with the historical baseline of past wars, the conduct of
the United States in the last 8 years, Senator Cornyn, has been ex-
emplary measured by any objective indicia of misdeeds, eg abuse
of detainees per thousand captured, excessive use of force per thou-
sand troops in the field, etc. So I do not see that at all.
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But, again, to me—and I am taking the liberty of going beyond
your question—it does not matter how you assess the projected pol-
icy benefits of a commission. If we take the Constitution seriously,
if we take our political culture seriously, just like critics argue that
there are some things you should not do in terms of torturing peo-
ple, no matter what utilitarian benefits it may have, you do not
outsource law enforcement; you do not warp the constitutional fab-
ric. That is not the right thing to do. That is a fundamentally
wrong thing to do. So to me, even if all sorts of huge policy benefits
are going to flow from this truth commission, this is just not what
we are supposed to do as a country.

Senator CORNYN. Admiral Gunn, to give you a chance to respond,
since I referred to your testimony, you said it is the responsibility
of the Commander in Chief and of Congress to ensure and demand
that the behavior of Americans toward those in custody complies
with the Geneva Conventions and with the highest standards dic-
tated by international conventions on detainee treatment. I hope
you would agree with me that Congress has at least played some
role in trying to deal with these subjects. For example, I mentioned
the Detainee Treatment Act, which we passed and was signed by
the President in 2005 in the wake of the Supreme Court’s decision
in Hamdan v. Rumsfeld. Of course, we also passed the Military
Commissions Act to create a tribunal where some of these detain-
ees could actually be tried.

I understand that people may agree or disagree with the wisdom
of those individual pieces of legislation. But wouldn’t you agree
with me that Congress has been very much involved in oversight
into these issues? And I am just curious why it is you believe that
it would now be necessary for Congress and the executive branch
to, in effect, delegate our investigative function to an unaccountable
so-called truth commission.

Admiral GUNN. Yes, sir. Well, there are a number of questions
there, and I certainly agree that Congress has been involved and
has done things that have helped to ameliorate the situation. And
in some cases, Congress has tried to do things that were—where
the efforts were thwarted by the President. The 2005 amendment
that Senator McCain advocated, and actually was the nucleus
around which our group of retired flag and general officers orga-
nized in order to support him in that effort, was successful in Con-
gress and not successful at the White House.

Do not get me wrong when I talk about what I think the Govern-
ment as a unit, both executive and the legislative branch, owe to
the people in the field. The collective effect of what is done here
must be that the people in the field understand their duty and
their obligations entirely and do so in a context that allows them,
when the utmost pressure is applied, to perform in ways that we
are proud of and they are proud of. That has been missing in very
important ways recently.

To the issue of whether we should have a commission of a par-
ticular form or not, I am advocating not a special form because I
have no informed legal opinion on the various approaches that
might be used. I am advocating that would get to the bottom of
things and that at the end of the day we establish what went
wrong, and what is sort of missing in the conversation is that the
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same inquiry could identify what went right. I mean, that is a fea-
ture of the kinds of inquiries and investigations that I referred to
in my testimony and also as I spoke before.

The military works very hard to understand what went well so
that we can reinforce that, as well as what went wrong and how
we can remedy that. And I suggest that maybe more emphasis on
the commission’s ability to identify the good things might blunt
some of the criticism and concern about its solely focusing on er-
rors.

Senator CORNYN. Thank you, Mr. Chairman. My time is up.

Chairman LEAHY. Thank you, Senator.

Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Mr. Chairman.

Mr. Rivkin, you raise a sort of gallery of horribles of the things
that might go wrong with such a commission. Let me ask you just
to sort of narrow the point. If you assume that the purpose of this
commission is advisory and policy only, if you assume that criminal
law enforcement is properly cabinned then the executive branch, as
it should be, if you assume that we set it up so that its coordina-
tion with law enforcement on issues like immunity is properly co-
ordinated so that it does not intrude into that function, and if it
is set up not as you suggest as a private entity but, rather, in the
proper exercise of delegated congressional oversight authority, do
you still oppose the commission even in the absence of the parade
of horribles that you suggest?

Mr. RIVKIN. Thank you for your question, Senator Whitehouse.
With respect, this assumes too much, and let me unpack it.

To me, a law enforcement function has a variety of aspects, as
you well know. Having a situation where the ultimate decision to
proceed with an indictment, bringing the case before a grand jury,
and proceeding with a prosecution, is reserved to the Department
of Justice, and I am sure that would be the case. This is still not
a cure for the commission.

Senator WHITEHOUSE. Nobody is suggesting otherwise.

Mr. RivkiN. Right, but to me that is not enough. I can give you
at least several examples where other aspects of law enforcement
function—namely, deciding as a threshold determination—which is
why I mentioned the controversy about the alleged loosening of
threshold determinations—whom to investigate, particularly if you
are talking about a small group of easily-

Senator WHITEHOUSE. We do that in Congress every moment.

Mr. RIVKIN. But you have the right, with all due respect, Sen-
ator, to do that in the exercise of your legislative and oversight
function. The Constitution allows——

Senator WHITEHOUSE. And we usually have a right to delegate
it.

Mr. RIvKIN. No, I do not believe you do have this right.

Senator WHITEHOUSE. You do not believe that the congressional
oversight function is delegable?

Mr. RIVKIN. I do not believe that the congressional oversight
function is readily delegable

Senator WHITEHOUSE. “Readily” is a big hedge. Do you believe it
is delegable or not?
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Mr. RivKkIN. To a private commission, I do not. You certainly can
organize yourself——

Senator WHITEHOUSE. Well, now you have used another hedge
word. You have said “a private commission.” That is not a word
that I used. Assume that it is delegated to a public, properly ap-
pointed commission that is exercising delegated congressional au-
thority.

Mr. RIVKIN. Appointed in accordance with the Appointments
Clause? That would make a huge difference. Appointed in a sense
that you and members of the minority choose people and the Presi-
dent appoints some people, no.

If you could configure a commission in a way that makes it an
extension of an Article I branch, I would not have fundamental
problems with it. I do not see how that is practicable or possible.
And you can call it public, but I do not see how you can delegate
your oversight responsibilities.

But consider another question. If the real intent—and, again, I
hate to sound trite, but if it talks like a duck and walks like a
duck, whether it is called a policy exercise or not—even today we
have heard several times from my colleagues on this panel about
the need to come up with criminal prosecutions. What this commis-
sion does, basically, it comes up with a bunch of files, the kind of
things that a Public Integrity Section, a National Security Section,
the U.S. Attorney’s Office does, on 12 or 14 people and then passes
the buck to the Department of Justice in the public spotlight.

I would submit to you that this approval fundamentally subverts
the most basic constitutional protections, and with respect, if this
was contemplated in a different political context, every law pro-
fessor I know would be screaming about it in terms of what a hor-
rible violation of civil liberties it is. Okay?

Moreover, this commission——

Senator WHITEHOUSE. Every law professor you know would be
screaming about this?

Mr. RIVKIN. Yes. If it was done in a context of a conservative——

Senator WHITEHOUSE. Oh, if. OK. I am sorry.

Mr. RIvkIN. No. If it was done in a context of a conservative ad-
ministration——

Senator WHITEHOUSE. I am trying to get an unhedged phrase out
of you during the course of this.

Mr. RIVKIN. I will give you an example. My colleague Professor
Rabkin mentions in his prepared testimony, a hypothetical: the
Bush administration, in the aftermath of the 9/11 disaster, sug-
gesting a private commission to investigate certain organizations in
this country, charitable and otherwise, to look at the nefarious in-
fluence and the extent to which they made this attack possible,
with a view toward possible prosecutions through appropriate
channels. Do you not think that most of the law faculties in this
country would be up in arms about this? The fact that there are
Bush administration officials here does not make any difference.
They are Americans. They are entitled to the full panoply of con-
stitutional rights. You do not get—and the fundamental point that
I make about

Senator WHITEHOUSE. So organized criticism of past administra-
tion officials is an offense against their civil liberties?
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Mr. RIvKIN. Organized criticism in the policy context is not.

Senator WHITEHOUSE. I thought that was another thing that you
signed up for when you took these jobs.

Mr. RIVKIN. Organized criticism in the context of looking at indi-
vidual criminal culpability

Senator WHITEHOUSE. No, no, no. No, no, no. There you go again.
We just discussed that this would not be looking at individual cul-
pability. My assumption at the very beginning of our discussion
WEi.S that we had properly cabinned the criminal law enforcement
role.

Mr. RIVKIN. And I said, with respect, that that assumes too
much. There is no way to cabin that.

Senator WHITEHOUSE. Of course there is.

Mr. RIVKIN. Pray tell how are you going to come up, if you are
a member of this commission, with an analysis of—and I do not
want to use names—how two or three members of the Bush admin-
istration allegedly violated, for example, a statute against torture,
which is a criminal statute, as you very well know. How would you
exactly write this up in a way that does not come to conclusions
about individuals? Because if you say Mr. A committed torture—
and, by the way, if you say it properly, not only in terms of the
physical acts but also adequate mens rea—that reads like a docu-
ment that an Assistant U.S. Attorney prepares to send to his boss
to get a decision whether or not to prosecute. How else would you
write it up?

Senator WHITEHOUSE. Well, my time has expired, but I would
suggest, Mr. Rivkin, that until you know and we all know what
was actually done under the Bush administration, you not be so
quick to throw other generations of Americans under the bus and
assume that they did worse.

Chairman LEAHY. Mr. Rabkin, I spoke to you earlier, and I said
if you wanted to take a minute or so to add to anything I had to
say, please feel free to do so. You were invited by the other side
of the aisle, but they have all left. They have all left, and so this
side of the aisle will give you a chance to say something further,
if you want.

Mr. RABKIN. Just very briefly, I think one difficulty that we have
had this morning is that we do not have a bill in front of us, so
we are speaking about a hypothetical commission, and we do not
have a very clear notion of——

Chairman LEAHY. But isn’t that something, one of the reasons
why you have hearings, before you write a bill?

Mr. RABKIN. Yes. I am not criticizing anyone.

Chairman LEAHY. At least that in my 36 years here seems to be
the way we do it.

Mr. RABKIN. I am not criticizing anyone for this. I am just saying
it is somewhat difficult to address a proposal that is at this point
not well defined, and I wanted to just emphasize this before we
end, which is it is one thing to try to find specific facts—What was
the worst thing done to someone in American custody? I am not
sure that is secret, but if that is what we are talking about, I think
that is a different thing from making an assessment of what were
the causes of this, what were the consequences of this. Then you
are really getting into a statement about how foreign policy should
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have been differently conducted or how security policy should have
been differently conducted. And I think that is almost certainly
asking too much of a commission.

And putting aside whether there are constitutional difficulties or
civil liberties difficulties, just ask yourself: Is it reasonable to think
that any group of experts could speak to the country not on the
specific findings of fact but on how we should assess this? And the
country nods and says, “That is right.” I think we are not that kind
of country.

Chairman LEAHY. So if somebody—you think that we cannot
find—if somebody at the highest level—the White House, for exam-
ple—directs people to break the law saying this is an exigent situa-
tion, whether it is on wiretapping, various search and seizure mat-
ters, putting people’s names into databases, secret databases where
their jobs are then affected, their ability to get on airplanes is af-
fected, and so forth, and that is done in violation of specific stat-
utes and the Constitution, you do not think we should at least ask
that question, who did it and why?

Mr. RABKIN. Oh, absolutely, and if you think that there were
legal violations, then I think there should be U.S. Attorneys asking
those questions and possibly filing indictments. I am not quarreling
with that at all.

Chairman LeAHY. Well, we have asked those questions. Of
course, a lot of it was stonewalled. We are now getting the an-
swers, and we are realizing, especially with the OLC opinion that
has been released, we are beginning to see why, why we were still
involved, because some of them, I think by both conservative and
liberal commentators who have looked at them and said that they
were completely a misstatement of the law. That is all we are ask-
ing for. Who said break the law and why? And was it broken?

I mean, the ramifications, especially in the digital age, are amaz-
ing. We have seen in just some of the things that have become
more publicized when a year-old child, the parents bought their
Super Saver fares to take the child with them to visit relatives, and
the child cannot get on the airplane because they are on a—the
child, not the parents but the child is on a terrorist watch list.
They missed their plane. They have to get a passport, file for a
passport, get a passport to prove this year-old child is not some 45-
year-old terrorist.

The longest serving member of this Committee, Senator Edward
Kennedy, half a dozen or a dozen times was told he could not board
a flight he has been taking for 40 years because he is on a watch
list. President Bush even called him to apologize. He said he appre-
ciated the apology, but it was not the President’s fault. He just
wanted somebody to get him off the list, and they could not.

I mean, some of these things worry us if from illegal wiretaps,
for example, your name gets on one of these lists, if from an illegal
search and seizure your name gets on some of these lists, we ought
to at least know who came up with the bright idea.

Mr. RABKIN. Could I just respond to this?

Chairman LEAHY. Of course.

Mr. RABKIN. I think what you have just been talking about al-
most certainly should be reviewed and reconsidered. I am not at all
questioning the validity of your criticism or concern.
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What I am concerned about is that you take one disputed policy
or one series of mishaps or even abuses, unlawful acts from this
area; you take another example from there; you take a third exam-
ple from there. What you just talked about seems to me to have
nothing at all in common with allegations of-

Chairman LEAHY. Well

Mr. RABKIN. Let me just finish—allegations of torture at Guanta-
namo.

Chairman LEAHY. But, Mr. Rabkin, we have not even got into
tlllle torture part. I am going through a series of things that were
a —_—

Mr. RABKIN. I understand, but if you have

Chairman LEAHY. Let me finish. Let me finish.

Mr. RABKIN. Sure.

Chairman LEAHY. If you violate the Constitution in wiretaps and
specific statutes, if you violate the law in not using the FISA Court,
something set up after the Church Committee’s hearings, if you
violate the law on torture condoning things that we have actually
prosecuted other people for doing, if you then have people come be-
fore the Congress and lie about it, they may be all individual
things, but they are all part of the same mix. And what I want to
do—others have said, “Let’s turn the page.” Fine. But read the
page before you turn it. And it is a concern to me that some want
to ignore that.

Now, I am well aware of hearings and investigations going on in
other committees, and, of course, we will continue to ask questions
in this Committee. But what only worries me is I want the Amer-
ican people to see something that is outside of the political arena,
like the 9/11 Commission or others, to find out what is going on.

Mr. RABKIN. If you bundle all of these disparate things together
and you do, as people used to say in a different context, connect
the dots, you can draw a very, very disputable picture, because you
are asking, “What was the root cause of all of these disparate
things?” and the root cause will come down to something like “the
general orientation of the Bush administration was lawless” or
“they were obsessed with terrorism.” And when you get to that
level of generalization, I think it is bound to be extraordinarily con-
troversial. And the idea that this will reconcile the country, this
will bring us all together, this will establish a consensus, the more
general it is, the more hopeless it is

Chairman LEAHY. Mr. Rabkin, you stated what the conclusion is
going to be. You have far more experience than I. I would like to
ask the questions and see what the conclusion is going to be.

With that, we will—go ahead, Mr. Rivkin.

Mr. RIVKIN. Thank you for your indulgence

Chairman LEAHY. Another one of the Republican witnesses. I am
trying to be fair to you even though the Republicans who asked you
t% bedhere did not want to bother to stay and listen. But please go
ahead.

Mr. RIvKIN. You are exceptionally fair, and I appreciate it. But
I just wanted to say briefly that the very examples you used to me
clearly attest that this commission cannot fundamentally escape
passing assessments and making judgments about criminal liabil-
ity of a small circle of people. And, with respect, that is what the
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executive branch can do through proper channels; that is what you
can do operating in the Article I oversight. That is not what a com-
mission can do. And we can—even if we agreed on the portrayal
of the problem, the genius of the Constitution is that no matter
how pressing and compelling the need, you cannot proceed through
constitutionally improper channels. There has never been a case in
American history where a commission was set up with this heavy
of a prosecutorial burden. It would be fundamentally illegitimate,
no matter how strongly you believe it would have a curative effect.

Chairman LEAHY. Was the 9/11 illegitimate? Was the Watergate
hearing

Mr. RivkIN. Of course not. The 9/11 Commission looked at—the
worst thing that would have happened is some agency got
slammed, their budget got cut, bureaucratic chairs got reshuffled.
The 9/11 Commission had no mandate or interest in going after
people. What, you were incompetent in how you analyzed intel-
ligence? Would that lead to an indictment?

The circumstances of how this dialog has been driven inescap-
ably make it a criminal process.

Chairman LEAHY. Mr. Rivkin, I am trying to be fair to you. As
I said, the folks who invited you here did not stay to ask you the
questions. I have been trying to keep it open for you. Frankly, let
me—and I will have the last word, one of the advantages of being
Chairman, and we will keep the record open if people want to add
to it.

If criminal conduct occurred, this Senator wants to know about
it. Now, I began my public career as a prosecutor. I am trying to
give the ability to find out if criminal conduct occurred so it would
not occur again. That does not necessarily mean there is even going
to be prosecution for it. But if crimes are committed, I do not think
we sweep them under the rug.

We stand in recess.

[Whereupon, at 12:05 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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IL Create an Investigatory Commission to Conduct a Thorough Accounting of
National Security Policy and Its Systemic Flaws.

The new Congress and new President should by law create an independent, bipartisan
Investigatory Commission charged with determining what has gone wrong (and right)
with our policies in confronting terrorism, and to recommend solutions.

This is my first and most fundamental recommendation. Without full knowledge
of all the facts, we cannot know why wrong steps werc taken. We cannot take the
necessary steps to repair the damage. Even with a new Administration in January 2009,
if we fail to understand fully what went wrong or why we strayed so far, we risk
repetition. We will instead proceed in ignorance, blindly trusting claims about what has
made us safer without really knowing what has workcd and what has rather harmed our
country.

I know from my Church Committee experience that making the case for reform
requires full knowledge and responsible exposure of the facts. [ also know that
accountability is not easy. Plenty of those who have made mistakes will push to ensure
their errors arc never revealed. But without accountability, it is the nation’s security and
its liberties that will suffer.

A. We Know Enough To Conclude There Is a Serious Problem,

Based on what we know now-——about torture, about extraordinary rendition to
torture, about permanent detention, about warrantless wiretapping, and about the
Administration’s “monarchical” theory of presidential power—it seems clear that the
course we have charted over the last seven years has in fact made us less safe, as well as
less free:

. We have squandered one of our greatest assets—respect for our
values.
. By abandoning our values and choosing instead to adopt tactics of

the enemy, we have given enemg' recruiters powerful tools to stir
up passions in the Muslim world.

. After the rush of support and emotional bonding with America
immediately after 9/11, we are met with disappointment, caution
and resistance even from our closest allics. We have lost much
crucial support from our allies, as admiration and respect for
America has dropped substantially. This is not a hypothetical risk.
It is already happening with many nations, including our closest
ally. Thus, the British Parliament’s Intelligence and Security
Committee undertook an investigation of “extraordinary

3 See, e.g., PEW GLOBAL ATTITUDES PROJECT, AMERICA’S IMAGE SLipS, BUT ALLIES SHARE U.S.
CONCERNS QVER IRAN, HAMAS (June 13, 2006), available at
http://pewglobal.org/reports/dispiay.php?ReportID=252, The Brennan Center is presenily conducting
empirical research in the United Kingdom and the United States about the effect of adopting such tactics on
the success of domestic policing efforts.
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rendition.”  Its July 2007 report frankly describes British
intelligence agencies’ increasing reluctance to share information
with their American counterparts, due in large part to concerns that
the U.S. will utilize such information in “extraordinary rendition”
operations notwithstanding Britain’s “caveats” prohibiting such
use. Among the “serious implications” for the relationship
between the two nations is a “greater caution in working with the
U.S., including withdrawing from some planned operations,
following these cases.”™

Things have indeed gone awry. On the matter of torture alone:

Former Secretary of State Colin Powell warned that “The world is
beginning to doubt the moral basis of our fight against terrorism.”’
And, as Marine General P.X. Kelley and my co-panelist today
Robert F. Turner have explained, torture has “compromised our
national honor and ... place[d] at risk the welfare of captured
American military forces for generations to come.”

President George W. Bush correctly states that “the values of this
country are such that torture is not part of our soul and our being,”
while at the same time he contradicts himself by insisting that the
CIA should be permitted to use “enhanced interrogation
techniques” that go far beyond what the American military
believes is proper and which conflict with any fair reading of the
torture treaties and laws to which we are subject.

Attorney General Michael Mukasey cannot bring himself to
prohibit as torture the practice of waterboarding—a torture
measure that dates back to the medieval Inquisition;” and Vice
President Dick Cheney positively embraces it, even though the
United States prosecuted Japanese soldiers as war criminals for
using waterboarding on American soldiers in World War II.

Similarly, President Bush and Secretary of State Condoleezza Rice
defend “extraordinary rendition” to send prisoners to Egypt and
Syria for questioning despite the fact that our State Department
repeatedly issues human rights reports that condemn Egypt and
Syria for regularly using torture on prisoners. The excuse of the
President and the Secretary: they promised not to torture “‘our

¢ See Intelligence and Security Committee, Rendition, 2007, Cm. 7171 and p.27; British Panel Doubts U.S.

on Torture, N.Y. TIMES, July 21, 2008, at Atl.

7 Letter from Colin S. Powell, Secretary of Defense and General, to John McCain, Senator from Arizona

(Sept. 13, 2006).

8 P.X. Ketlcy & Robert F. Turner, War Crimes and the White House. The Dishonor in a Tortured New

“Interpretation’ of the Geneva Conventions, WASH. POST, July 26, 2007, at A21.

® Darius Rejali, Torture and Democracy 280 (2007).

4
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prisoners.” Not believable. Particularly not belicvable given that
there is proof that “our prisoners™ have been tortured,'®

For America to adopt tactics of the cnemy—such as torture—saps our moral and public
strength.”” It is all the worse when our leaders” public positions are manifestly
hypocritical.

The Administration’s legal justification for its conduct is almost as troubling as
the conduct itsclf. Other moments in history have seen abuse that cannot be squared with
our values or traditions. But the constitutional and legal theory under which this
Administration has acted is unprecedented because it purports to justify breaking the law
and neutering checks and balances. Thus, the Administration presents a remarkably
troubling theory of presidential power that flies in the face of our own Revolution’s core
values, that is inconsistent with the language and history of our Constitution, and that
ignores crucial Supreme Court decisions.

The Administration’s post-9/11 position is simply that the President—Ilike a
seventeenth century British monarch—is above the law when it comes to security.
Surprisingly, this theory is not a post-9/11 beast. It was first raised twenty years ago by
then-Congressman Dick Cheney when he dissented in 1987 from Congress’s Iran-Contra
Report by saying the President will “on occasion feel duty-bound to assert monarchial
notions of prerogative that will permit him to exceed the laws.”'> The attacks of 9/11
allowed the Vice President—supported by compliant lawyers in the Justice Department’s
Office of Legal Counsel—to put into effect this dangerous, erroneous and unprecedented
reading of America’s history and America’s Constitution. "

" NYU Center for Human Rights and Global Justice, Beyond Guantdnamo: Transfers to Torture One Year
After Rasul v. Bush (2005) (“[Elxtraordinary renditions [by the CIA] have been carried out pursuant to a
classified directive signed by President Bush a few days afier September 11, 20017); Scott Horton, More on
Maher Arar, HARPER’S MAGAZINE, June 5, 2008.

! The law also has been perverted to justify the invasion of Americans’ constitutional privacy rights
through warrantless surveillance, and possibly black bag searches or worse. Most importantly, the
Constitution has been perverted by government lawyers so that they can advise the President that he need
not comply with the law of the land.

2 Report of the Congressional Committees Investigating the Iran-Contra Affair, with Supplemental,
Minority, and Additional Views, S. REP. NO. 100-216; H. REP. NO. 100-433, at 465 (1987) [hereinafter “ '},
Of course, President Nixon also had claimed that “when the President does it, that means that it is not
illegal.” But when he said this, he was no longer in office. Nixon and his cohort all knew that the illegal
acts they did or ordered in seeking to stay in office were illegal, and never pretended otherwise.

" Chapter 7 (“Kings and Presidents”) of Unchecked and Unbalanced, supra n.1, debunks this monarchial
theory. Chapter 8 (“The King’s Counsel”) exposes the irresponsibility of the lawyers in the Justice
Department’s Office of Legal Counsel—although some other government lawyers (particularly in the
military) have been exemplary in, for example, attempting to resist torture.

5
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B. Although A Lot ijs Known, This Country Still Needs An _In-Depth
Investigation To Learn the Whole Truth, and To Decide What Needs
To Be Done To Remain True to Our Values and Better Protect
Ourselves.

To avoid repeating history requires understanding history. As the Framers
recognized, openness and transparency in government are prerequisites to democratic
legitimacy and lawful government. As James Madison famously observed:

“fa] popular Government, without popular information, or the means of
acquiring it, is but a Prologue to a Farce or a Tragedy; or, perhaps both.
Knowledge will forever govern ignorance: And a people who mean to be
their own Govemnors, must arm themselves with the power which
knowledge givcs.””

While some of our recent history has dribbled or leaked out, the Administration
itself has denied a free people knowledge of many of the actions it has taken in their
name. Excessive secrecy smothers the popular judgment that gives life to democracy.

Many details of the programs we know about have been suppressed, or glossed
over with generalities, or misrepresented. What are described as successes often turn out
to be nothing of the kind. Still other programs remain unknown. In addition, we do not
know the extent to which the Administration was told (or understood) that a departure
from America’s ideals actually risked undermining the battle against terrorists.”” The
executive branch insists the truth about what it has done—and how it decided what to
do—must remain secret. But without access to these facts, even for those with security
clearance, the public can never know the full story and judge whether the United States
conducted itself appropriately.

The fundamental message of this part of my testimony is this: The abuses that
have taken place must be accounted for. We need to know what went wrong, how it is
that mistakes and illegal actions were allowed to occur, and how they have harmed us.
When there are allegations that ultimately are proven wrong, they should be aired and
names cleared. When the United States has conducted its anti-terrorism policy
forthrightly and wisely, it should be commended for doing so. But given the ample
evidence that the Administration’s unchecked policy is out of balance, it is far more
likely that the greatest need is institutional repair and restoration of the rule of law.

YLetter from James Madison to W.T. Barry (Aug. 4, 1822), reprinted in 1 The Founders’ Constitution 690
(Philip B. Kurland & Ralph Lerner eds., 1987).

!5 Based upon its extensive review of CIA covert actions—for example to overthrow govemnments—the
Church Committee found that the “cumulative effects of covert actions™ were “rarely noted” in CIA
presentations or “taken into account” by the responsible National Security Couneil reviewing officials. See
Final Report of the Select Committee to Study Governmental Operations with Respect 1o Intelligence
Activities, Book I, 1 S, REP, NO. 94-755  at 156 (1976).

6
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1 should note that this is not about placing blame on those on the front lincs. Too
often, for example, illegal torture has been blamed on a “few bad apples™ while those in
political offices who directed and set conditions for the abuse have washed their hands of
the matter. Accountability ultimately lies more with those elected officials and senior
appointed officials than with the men and women on the front lines.

A Commission would serve several vital functions. 1t would reveal the many as-
yet-unknown aspects of what our government has done and how it evaluated or
rationalized its actions. And there is much we do not know. We still do not know, for
example, the legal justifications advanced for the so-called “extraordinary rendition” or
“terrorist surveillance” programs. We do not know with sufficient detail who was
responsible for advocating and implementing the troubling policies based on these legal
opinions. Nor do we know whether there are other secret programs that have not yet
been revealed. But, as former Attorney General Nicholas deB. Katzenbach and I have
argued elsewhere, in a country whose government is premised on the rule of law, there is
never a justification for keeping binding legal decisions secret.'®

Documenting violations of the public commitments that the United States has
made also fulfills a moral imperative. Officially, our leaders have made statements that
renounce the use of torture and degrading treatment.'” In practice, they have not lived up
to this pledge. Indeed, they have recently sought new legal opinions from the OLC that
allegedly would allow for new combinations and packages of torture. '# Renewing our
commitment to the rule of law by confronting and acknowledging our recent failings
gives substance to our national moral commitment, and thus can help begin to restore our
intcrnational reputation.

The findings of a Commission also would play the important role of holding
accountable those who are responsible for wrongdoing and for legal and constitutional
violations. Justice is not served when our leaders piously wash their hands and blame
those at the bottom. Democratic government demands that public officials—particularly
those at the highest level—are held accountable for their actions. Aiming to avoid
accountability, government officials who authorized and carried out improper or illegal
actions attempt to ensure that their deeds remain forever secret. The public revelations
made by a Commission would lodge accountability for those deeds where it belongs and
serve as a warning to future government officials that they should take no action for
which they would not like to be held publicly responsible.

' Nicholas deB. Katzenbach & Frederick A.O. Schwarz Jr., Release Justice's Secrets, N.Y. TIMES, Nov.
20, 2007, at A23 (“Opinions that narrowly define what constitutes torture; or open the door to sending
prisoners for questioning to Egypt and Syria, which regularly use torture; or rule the president has some
‘inherent power” to ignore laws are all of concern to Congress and the public whether onc agrees or
disagrees with the legal analysis.”); see also Louis Fisher, Why classify legal memos?, NAT'L L), July 14,
2008.

' £ g., Convention Against Torture and Other Cruel Inhuman and Degrading Treatment or Punishment,
Dec. 10, 1984, S. TREATY DOC. NO. 100.20, 1465 U.N.T.S. 85; 18 U.S.C. §§ 2340-2340A.

'8 Scott Shane, David Johnston & James Risen, Secret U.S. Endorsement of Severe Interrogations, N.Y.
TIMES, Oct. 4, 2007, at Al.
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Finally, and indeed most importantly, the Commission’s work would play an
instrumental role in preventing future abuses. Its findings would form the factual basis
for informed public debate on the role of governmental activities in a free society during
an extended time of crisis. Charting a new course is impossible without knowing first
how we found ourselves where we are now. Rather than dooming ourselves to the
repetition of past mistakes, we must studiously commit ourselves to the avoidance of
error and abuse. Determining what legislative and executive action is appropriate to
prevent the recurrence of past abuses requires an understanding of how those abuses
came about.

While the revelations of a new Commission charged with rooting out the truth of
this most recent period of government failures might prove embarrassing to some
individuals, and perhaps even to the country as a whole. That embarrassment is a price
that must be paid. For, as the Church Committee concluded:

“We must remain a people who confront our mistakes and resolve not to
repeat them. If we do not, we will decline; but if we do, our future will be
worthy of the best of our past.”"

C. Essential Qualities of a Commission.”

To accomplish this, I urge Congress and the next president to establish by law an
Investigatory Commission that would document what went wrong—the abuses of power;
the violations of law; the distortions of the constitutional structure, including the
sweeping assertions of executive power and the undermining of checks and balances—as
well as who was responsible, and how it has harmed us. The Commission should also
make recommendations for reform within both the executive and legislative branches to
prevent similar abuses in the future. An investigation should be as open as possible. And
it must be comprehensive.

"% Interim Report of the Select Committee to Study Governmental Operarions with Respect to Intelligence
Activities, S. REP. NO. 94-465, at 285 (1975). While this thought was in the Interim Report, it pervaded all
the Church Committee’s work.

2 These thoughts are based on my experience as Chief Counsel of the Church Committee. The Committee
conducted a comprehensive and non-partisan investigation into abuses carried out by the intefligence
agencies during the Cold War era. It also covered the failures of presidential leadership in the six
presidencies from Roosevelt through Nixon. (See also Loch Johnson, 4 Season of Inquiry: The Senate
Intelligence Investigation (1985); Frank John Smist, Congress Oversees the United States Intelligence
Community, 1947-1994 25-81 (1994); and LeRoy Ashby & Rod Gramer, Fighting the Odds.: The Life of
Senator Frank Church 453, 468-92 (1994); Schwarz & Hugq, supra n.1, at Chapter 2 (*Revelations of the
Church Committee™), at 21-49.

More recently, I have summarized some of the process lessons from the Church Committee in
Chapter 3 (“The Church Committee Then and Now”) of U.S. National Security, Intelligence and
Democracy; From the Church Commirtee to the War on Terror (Russell A. Miller, ed., 2008). (The
relevant pages on how the Church Committee operated are pp. 27-31.)
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I want to emphasize only three detailed points that are based on my experience
with the Church Committee:

First, a successful Commission must be independent, bi-partisan in membership
and non-partisan in approach. Its members should understand our Constitution and how
our government works. They should know American history—including prior occasions
when crisis made it tempting to ignore the wise restraints that keep us free.

Second, without detailed facts, oversight and investigation will necessarily be
empty. Only with a record that is comprehensive and covers a wide range can one be
sure that one understands pattemns, be confident of conclusions, and make a powerful and
convincing case for change. Without detailed facts, it is simply not possible to make a
creditable case that something is wrong and needs fixing.

Testimony is important, often essential, and can be dramatic. Documents often
provide the best key to the truth and to developing good testimony. A good investigatory
commission involves much time and much hard work—to secure testimony and the
necessary documents and to put a huge record together in a comprehensive and
understandable fashion.

A Commission must therefore have the investigative tools-—most importantly the
power to subpoena—that are essential for an effective investigation. It must have access
to all relevant information in all agencies and the White House—as well as that held by
relevant private contractors. All of this information should be obtained by agreement if
possible and by subpoena if necessary.

Third, investigating secret government programs requires access to secrets. It
forces analysis of the overuse of secrecy stamps, and of the harm caused by excessive
secrecy.”’ All concerned within the intelligence community must understand and accept
that those tasked with ensuring accountability are entitled to any and all secrets.

A Commission must handle secrecy issues responsibly. But ultimately, the
investigation may require the describing and revealing of some secrets. Nonetheless,
there are obviously also legitimate sccrets. Oversight, or an investigation that is heedless
of that, is doomed as well as irresponsible. But it is the responsibility of the
investigators—and not the investigated—to decide (after a fair exchange of views) on
what must remain hidden.

?' | know from my own experience with the Church Committee that secrecy stamps are often used to cover
up and conceal embarrassment and illegality. As the experience of the recent 9/11 Commission and the
Church Committee shows, responsible investigative committees or commissions handle secrecy issues
appropriatcly.
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Throughout the history of the nation, independent commissions have been used to
serve these purposes. At the start, President Washington appointed a commission to
investigate the causes of the Whiskey Rebellion in 1794. There have been many
commissions since, some successful, some not so. The 9/11 Commission (which is
largely reckoned to be a success) sought to determine how we found ourselves so
unprepared for the events of that day and how to reduce the likelihood of recurrence.”

The Church Committee’s and the 9/11 Commission’s investigations remain a
model for how comprehensive investigations can clarify what has gone wrong and
provide guidance going forward. One was a congressional committee, while the other
was an independent entity created by statute. So long as an investigatory committee has
the features I have listed above, I do not believe it is crucial whether Congress chooses to
create an internal body (like the Church Committee), or an independent entity. In my
view, however, an independent body such as the 9/1 1 Commission would be better suited
at this moment in history.

Of course, if the newly elected president resists a commission, Congress should
go ahead with its own investigation. In the past, in fact, I have suggested the value of
such a congressional probe. Upon further reflection, I believe that an independent panel
is preferable. Unlike the time when the Church Committee was established, we now have
standing committees on intelligence (and longstanding committees such as Judiciary have
been strengthened). Congress will have huge responsibilities in myriad policy areas,
including relating to terrorism. There are many important subjects for legislation—
including those I suggest below-—that undoubtedly will take substantial time and thought.
An independent commission would free up Congress from responsibility for an in-depth,
time-consuming analysis of the past. An independent commission also may be more
successful in navigating partisan divides. It is worth noting, too, that an independent
panel would also be free to touch on Congress and its role in ways that might prove
uncomfortable for a sitting committee.

III.  Restoring Checks and Balances: Rectifying Recent Expansions of Executive
Authority and Creating Laws to Prevent Repeated Abuse,

A. Renounce the Unprecedented “Monarchial Presidency” Theory.

The next president should reject the unprecedented “monarchial prerogative” asserted
by the present Administration, thereby acknowledging once more the Framers' intended
checks and balances. This Committee and the House Judiciary Committee should also
continue to marshal expert testimony demonstrating that the theory flies in the face of the
Constitution’s origins, its text, subsequent history, and judicial interpretations.

2 Jonathan Simon, Parrhesiastic Accountability: Investigatory Commissions and Executive Power in an
Age of Terror, 114 YALEL.J, 1419, 1428 (2005).

2 Commission on Terrorist Attacks upon the United States, The 9/! 1 Commission Report, xv (2004).

10
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The theory—first enunciated by Congressman Dick Cheney in his Iran-Contra
dissent*—has been used by the Administration to justify breaking the law—laws, for
example, that forbid torture and warrantless wiretapping. The theory that has been
repeatedly put forward by the Justice Department’s Office of Legal Counsel cannot
withstand any scrutiny.”

Revealingly, the Administration has refused to release key OLC opinions that
defend in full its monarchial theory. (To be sure, several of the opinions that have been
released rely on this theory, but they do not explain it, or defend it fully or
professionally.)

The next president should make it unequivocally clear that he rejects the
unprecedented claim of a monarchial right to brecak the law—that he will keep faith with
the original constitutional compact and in particular its curbs on executive power. The
Constitution of 1787 was designed in conscious reaction to the British monarchy’s
concentrated power. As designed, it prevents the accumulation of power in any one
branch of government. This is evident from the text of the Constitution, which not only
split power between three branches of government, but also left all three branches subject
to check by the others. In matters of national security, including not only the awesome
question of when and how the nation should go to war, but also detailed issues covering
the standards of conduct for our armed forces, the Constitution gave Congress authority.
The importance of limits on executive authority was eloquently and exhaustively
expressed in the 1787 Philadelphia Convention and in all subscquent debates about the
Constitution’s ratification. And the most recent scholarship echoes and confirms the
Founding Era’s rejection of the notion of an unbridled executive.*®

The Framers, well acquainted with the follies and excesses of (British)
monarchical power, divided and shared martial power between the branches because they
knew that concentrating such authority risks harm to the nation. Their wisdom remains
just as valid today. The contemporary White House insistence on unilatcralism harms the
country in two ways. First, it leaves the country with no effective national security
policy-making mechanism. Presidential unilateralism provides no forum for
comprehensive debate to air pros, cons, and flaws in any policy. Instead, it deprives
government of effective means of identifying and correcting errors, and increases the
likelihood that we spend precious resources on tough-sounding policies that in fact do
little to promote security.

 See Iran-Contra Report, supran. 12,

* See Schwarz & Hug, supra n. 1, at Chapter 7 (“Kings and Presidents™), at 153-86.

* See David Barron & Martin Lederman, The Commander in Chief at the Lowest Ebb-Framing the
Problem, Doctrine, and Original Understanding, 121 HARV. L. REV. 689 (2008); Louis Fisher,

Presidential War Power (2004); Morton Halperin, Op-Ed., Listening to Compromise, N.Y. TIMES, July 8
2008, at 21; Editonal, Defeared in Court-Again, W ASH. POST, Aug. |, 2008, at A16.

>
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The result of presidential unilateralism has been policies that seriously undermine
our credibility around the world, and provide terrorists with a powerful recruiting tool.”
Today, America is often linked internationally to images of Guantanamo and Abu Ghraib
more than to the ideals of liberty and equality. As even Bush Administration veterans
acknowledge, these associations create an unacceptable “drag” on counterterrorism
efforts.”™ As I have noted, even our closest allies in the United Kingdom now hesitate
before cooperating with our intelligence services. In Germany, prosecutors investigating
the rendition of its citizen Khalid El-Masri (who was ultimately released without charges,
apparently after the CIA concluded that it had the wrong man), issued arrest warrants in
2007 for thirteen suspected CIA agents, and forwarded them to Interpol.”? In Italy, a
judge has issued indictments for twenty-six CIA officers and five members of the [talian
secret service, all allegedly involved in the abduction and rendition to Egypt of Osama
Moustafa Hassan Nasr, known as Abu Omar.”® The judge called the case “a question of
principle,” and declared, “Today, it’s Abu Omar. Tomorrow, it eould be my daughter.
These are fundamental human rights, and we have to respect them.”

Restoring our flagging credibility depends on unambiguous renunciation of the
monarchical prerogatives by those who will lead America starting on January 20, 2009.
Repudiating the “monarchical prerogatives” that lie beneath the harmful policies of the
current Administration is therefore the first and most important part of any course
correction the next president can single-handedly take.

B. Renounce the Use of Signing Statements to Circumvent the Law.

The next president must commit to ending the way in which open-ended signing
statements have been used to repudiate laws without justifying the law’s annulment or
notifying the legislature. Congress can also do more to challenge signing statements.

Since the founding of the Republic, presidents have used signing statements. In
and of themselves, signing statements are not harmful. The current Administration,

7 According to a March 2007 Pew Global Attitudes Project poll, between 2002 and 2007, the proportion of
people holding favorable views of the U.S. dropped from 75 percent 1o 56 percent in Great Britain and 63
percent to 39 percent in France. See Andrew Kohut, President, Pew Research Center, Testimony on
America’s Image in the World: Findings from the Pew Global Attitudes Project before the Subcommittee
on International Organizations, Human Rights, and Oversight of the Committee on Foreign Affairs (Mar.
14, 2007), available at http://pewglobal.org/commentary/display.php? AnalysisiD=1019. The Pew Trust
explicitly singled out Abu Ghraib and Guantanamo as drivers in this trend.

* See Matthew Waxman, Op-Ed., The Smart Way to Shut Gitmo Down, WASH. POST, Oct. 28, 2007, at B4;
Colin Powell’s and P.X. Kelley's and Robert F. Turner’s quotes at suprans. 7 and 8.

 Germany Issues Arrest Warrants for 13 CIA Agents in El-Masri Case, SPIEGEL ONLINE, Jan. 31, 2007;
Mark Lander, German Court Confronts U.S. On Abduction, N.Y . TIMES, Feb. 1, 2007; John Goetz, Marcel
Rosenbach & Holger Stark, Cf4 Arrest Warrants Strain US-German Ties, SPIEGEL ONLINE, Jun. 25, 2007;
Michael {sikoff & Mark Hosenball, Hunting the Hunters, NEWSWEEK, Mar. 29, 2007; US Displeased over
German Hunt for CIA Agents, SPIEGEL ONLINE, Mar. 5, 2007.

?® Georg Mascolo & Matthias Gebauer, The CIA in the Dock, SPIEGEL ONLINE, Jan. 10, 2007.
3! {an Fisher & Elisabetta Povaledo, ltaly Braces for Legal Fight Over Secret C.1.A. Program, N.Y. TIMES,
June 7, 2007.
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however, has employed the device in new, troubling ways, making them a tangible
manifestation of its “monarchical” vision of the executive.”

First, the Administration has used such statements to signal aggressive non-
compliance with an unprecedented range of laws. In more than 200 years, presidents
before George W. Bush challenged the constitutionality of 600 statutory provisions. By
2007, President Bush had used signing statements to challenge more than 1,100
provisions.® By signing an unprecedented number of signing statements, President Bush
has bypassed congressional enactments that protect liberties, ban torture and “cruel,
inhuman, and degrading treatment,” and that ensure disclosure and accountability.

Second, President Bush’s signing statements have been opaque about both the
precise statutory provisions being repudiated and the exact constitutional theory being
asserted to justify the signing statement.>® This makes it impossible for Congress or the
public to know exactly what is being complied with, and what is being defied. The result
is the appearance of transparency without its substance.

Finally, the Administration has extended the use of signing statements by
objecting to laws that require reporting executive noncompliance with the law.* That is,
the President has declined to tell Congress and the people what laws he refuses to
follow—and has used a signing statement to do so.

The next president must do better. He must abandon publicly the use of signing
statements as a way to evade the law and to conceal such evasion from Congress and the
people. Congress also must do better. It must challenge any improper use of signing
statements. It must insist—by subpoena if necessary—that the president provide his
reasons for each signing statement, as well as the specific statutory provisions to which it

32 See The Constitution Project, Statement on Presidential Signing Statements By the Codlition to Defend
Checks and Balances 1 (2006), available at
http://www.constitutionproject.org/pdf/Statement_on_Presidential_Signing_Statement.pdf (noting that
President Bush has “transformed” the use of signing statement); see also Schwarz & Huq, supra n. 1, at 91-
92.

¥ Charlie Savage, Takeover: The Return of the Imperial Presidency and the Subversion of American
Democracy 228 (2007).

** See Curtis A. Bradley & Eric A Posner, Presidential Signing Statements and Executive Power, 23
CONST. COMMENT. 307, 317 (2006) (noting the practice of simultaneously objecting to multiple
provisions). For example, responding to an Amendment barring cruel, inhuman and degrading treatment,
the President stated that “[t]he executive branch shall construe [the Amendment] in a manner consistent
with the constitutional authority of the President ... as Commander in Chief.” President’s Statement on
Signing H.R. 2683, the “Department of Defense, Emergency Supplemental Appropriations to Address
Hurricanes in the Gulf of Mexico, and Pandemic Influenza Act, 2006,” Dec. 30, 2006, gvailable at
http://www.whitchouse.gov/news/releases/2005/12/20051230-8 htrl. This was a backhanded way of
asserting monarchical powers without either saying what those powers were, or what precisely the scope of
the objection was.

% See 28 U.S.C. § 530D (2006) (imposing reporting rcquirement in cases when the executive decides to
contest affirmatively or to refrain from enforcing, applying, or administering any federal law).
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applies. In short, the president must be required to justify publicly any determination that
validly enacted legislation should not be enforced.

C. Enact a Law That Regulates the Invocation of Executive Privilege in
Response to Congressional Requests for Information.

Congress should enact a statute to regulate and limit the use of executive privilege,
particularly in cases involving potential wrongdoing within the executive branch.

Executive privilege is at the core of excessive governmental secrecy. It must be
addressed and limited for there to be effective accountability in government.

Executive privilege is the president’s claimed right to resist disclosure of
documents and communications.®® It can prevent the discovery of wrongdoing and error,
preserve flawed and failing policies, and preclude accountability.3 7" Excessive and
inappropriate use of executive privilege is fundamentally destabilizing the constitutional
architecture, and thus needs to be redressed.

Executive stonewalling of recent congressional efforts to secure crucial
information in multiple ongoing oversight investigations—including investigations into
allegations of politicization of prosccutorial decisions within the Justice Department,
decisions regarding the hirin% and firing of federal prosecutors, and EPA policy—
illustrate this need for reform.” Currently, resolution of such disputes is abandoned to
the give-and-take of the realm of power politics. Conscquently, if the Exccutive chooses
to block congressional access to information through a claim of executive privilege, there

% In fact, there are several kinds of privilege commonly referred to as executive privilege:

The [p]resident’s constitutionally based privileges subsume privileges for records that
reflect: military, diplomatic, or national security secrets (the state secrets privilege);
communications of the [p]resident or his advisors (the presidential communications
privilege); legat advice or legal work (the attorney-client or attorney work product
privileges); and the deliberative processes of the [p]resident or his advisors (deliberative
process privilege).

Exee. Order No. 13,233, reproduced at 44 U.S.C § 2204 note (2007); see also Gerald Wetlaufer, Justifying
Secrecy: An Objection to the General Deliberative Privilege, 65 IND, L.). 845, 845 n.3 (1990). The focus
of this section and the Brennan Center’s forthcoming report is the “presidential communications” privilege
and its application to congressional requests for information.

*7 After the November 2006 elections, the pace of congressional investigations picked up. See Thomas E.
Mann, Molly Reynolds, & Peter Hoey, A4 New Improved Congress?, N.Y. TIMES, Aug. 26, 2007, at WK 11
(“During the first seven months of 1995, Congressional oversight of the executive branch increased
modestly in the Senate but not at alf in the House. But this year Congress, especially the House, has
intensified its oversight, following years of inattention and deference by its Republican predecessor.™).
Many of these congressional efforts to exercise oversight powers have been thwarted, however, by claims
of executive privilege. £.g., Carl Hulse, House Vote on Contempt is Expected Soon, N.Y. TIMES, Feb. 13,
2007, available at http://www.nytimes.com/2008/02/13/us/13contempt.html.

*Del Quentin Wilber, Judge Orders Miers to Testify, WASH POST, Aug. 1, 2008, at A2 (*The Bush
administration has increasingly invoked executive privilege in its batties with Congress over documents
and testimony related to issues as diverse as greenhouse gas emissions and FBI interviews of Vice
President Cheney about the controversial leak of a CIA officer’s identity.”).

14

11:14 Dec 31,2009 Jkt 054049 PO 00000 Frm 00200 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54049.TXT SJUD1

PsN: CMORC

54049.162



VerDate Nov 24 2008

197

is very little Congress can now do to access that information. The House of
Representatives” recent success in the Washington, D.C. district court in Congress’s suit
against Harriet Miers and Josh Bolton is an outlying exception.39

Moreover, presidents” aggressiveness in withholding information—and
Congress’s willingness to acquiesce—historically has varied depending on the political
strength of the particular president, the prevailing political environment, the presence or
absence of scandal (or the suspicion of scandal), and the Executive’s theory of the scope
of his power. As a result, the rules of executive privilege have remained undefined and
contingent.

Executive privilege claims should be recognized for what they are—legal
arguments over entitlement to information. As such, they each have a “right” and a
“wrong” resolution. And whatever means are used to resolve them should be designed to
bring about the “right” resolution in as many instances as possible, rather than having the
result based on what political actors can get away with. The current mechanism—pure
politics, with legal arguments used merely as bargaining chips—is not so designed.

The Brennan Center is working on a comprehensive report and proposed
legislation to reform executive privilege. The report concludes that the current system for
resolving executive privilege disputes between Congress and the President is
irremediably flawed: What is revealed depends not on what should be disclosed
according to the law, but on the happenstance of the balance of political forces at a given
moment. And the absence of clear legal benchmarks, let alone the means to enforce
them, leads to overprotection of secrecy.

But law, and net politics, should govern this vital question. The Brennan Center
report will propose new legislation to facilitate quicker and more principled resolution of
inter-branch information disputes. It includes a draft of legislation that would enable fair
and speedy resolution of executive privilege claims in line with the Constitution as
interpreted by the Supreme Court. The proposed legislation includes a cause of action for
a House of Congress to enforce compliance with a duly issued subpoena, even if the
subject of the subpoena is an executive-branch official. In addition, the statute defines
categories of information over which the executive may assert executive privilege, as
well as what Congress must do to overcome the privilege. Significantly, the statute
provides that when there is credible evidence of executive malfeasance, misconduct, or
illegality, executive privilege may not prevail in response to a congressional attempt to
investigate. This would ensure necessary and appropriate congressional oversight and

% While the case has not yet succeeded in securing the information Congress seeks, the court soundly
rejected the executive’s argument that presidential aides are absolutely immune from testifying before
Congress. Comm. on the Judiciary, U.S. House of Representatives v. Miers, 558 F. Supp. 2d 53, 99
(D.D.C. 2008) (“[T]he asserted absolute immunity claim here is entirely unsupported by existing case law.
fn fact, there is Supreme Court authority that is all but conclusive on this question and that powerfully
suggests that such advisors do not enjoy absolute immunity. The Court therefore rejects the Executive’s
claim of absolute immunity for senior presidential aides.”)
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lawmaking, while not allowing frivolous congressional fishing expeditions. (The report
and proposed statute will be available before the end of the year.)

D. Legislate To Limit the State Secrets Privilege.

Congress should confirm the federal courts’ power and duty to adjudicate cases in which
the executive branch is alleged to have used national security powers to inpinge on
constitutional liberties or human rights by enacting legisiation to regulate the invocation
of the state secrets privilege.

The state secrets privilege is an “evidentiary rule that protects information from
discovery when disclosure would be inimical to the national security.™® The Court first
articulated a “state secrets” privilege in 1953.*' Between 1953 and 1976, the government
invoked the privilege in four law suits; between 1977 and 2001, the courts were asked to
adjudicate claims of “state secrets™ 51 times.*> Since 2001, however, the government has
invoked the privilege vigorously in cases said to concern national security in order to
block judicial scrutiny of wrongdoing, to seek “blanket dismissal of cascs challenging the
constitutionality of specific, ongoing government programs,” and to prevent oversight
of allegations of civil liberties violations.** In two cases concerning the extraordinary
rendition and subsequent torturc of clearly innocent individuals, for example, the
exccutive invoked the privilege to prevent the involved individuals from obtaining
justice.*® In another unprecedented invocation of “state secrets,” the government argued
that a detainee at the Guantanamo Bay Naval Base should not be permitted access to his
lawyers because he would divulge state sccrets—namely, information about the

* In re United States, 872 F.2d 472, 474 (D.C. Cir.) cert. denied sub nom. United States v. Albertson, 493
U.5.960 (1989). While some courts have suggested casually that the privilege can be traccd back to the
1807 trial of Aaron Burr, that early precedent in fact offers no support for an absolute refusal by the
government to share information with the courts. See Louis Fisher, /n the Name of National Security:
Unchecked Presidential Power And The Reynolds Case 218 (2006); see also Amanda Frost, The State
Secrets Privilege and the Separation of Powers, 75 FORDHAM L. REV. 1931, 1938-51 (2007) (surveying
cvolution and recent cascs). The phrase “state secrets privilege” first took form in a 1953 Supreme Court
case where the government used it to shield an accident report from discovery in a tort suit. Only latcr was
it discovered (by relatives of those who died in the accident) that the report contained no classified
evidence—only evidence of the government’s negligence. See United States v. Reynolds, 345 U.S. 1
(1953); Fisher, In the Name of National Security, supra, at xi, 113, 181-82.

*' United States v. Reynoids, 345 U.S, 1 (1953).

2 See William G. Weaver & Robert M. Pallito, State Secrets and Executive Power, 120 PoL. Sci. Q. 85,
101 (2005).

“? Frost, supra n. 40, at 1939.

“ See generally id. at 1938-51 (surveying evolution and rccent cases).

* See EI Masri v. United States, 479 F.3d 296 (4th Cir. 2007); Arar v. Ashcroft, 414 F. Supp. 2d 250
(E.D.N.Y. 2006). For other examples of the state secrets privilege at work, see e.g., American Civil
Liberties Union v. National Security Agency, Nos. 06-2095/05-2140, appeal decided (6th Cir. July 6,
2007, Hepting v. AT&T Corp., Nos. | 7132/17137 (9th Cir. argued Aug. 13, 2007); Center for
Constitutional Rights v. Bush, 06-CV-313 (GEL) (8.D.N.Y.); American Civil Liberties Union v. National
Security Agency, No. 06-CV-10204, opinion at 438 F. Supp. 2d 754 (E.D. Mich. 2006), rev'd Nos. 06-
2095/06-2140, 2007 U.S. App. LEXIS 16149 (6th Cir. July 6, 2007).
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“alternative interrogation methods” used to torture him.*® By blocking plaintiffs from
seeking judicial relief in national security-related litigation, the “state secrets” privilege
undermines the judicial branch’s constitutional checking function.*’

Legislation is now needed to preserve courts’ essential functions as protectors of
individual rights and as watchdogs against executive branch aggrandizement.43 The
federal courts have their own independent authority to limit and control the state secrets
privilege, but they have been unduly wary of exercising this power. Congressional
interverigion must strengthen the resolve of judges facing a recalcitrant executive
branch.

* Carol D. Leonnig & Eric Rich, U.S. Seeks Silence on Cl4 Prisons, WASH. POST, Nov. 4, 2006, at Al. The
detaince, Majid Khan, was allowed eventually to sce a lawyer—who in tum was slapped with a gag order.
See Gitanjali S. Guticrrez, Going to See a Ghost, WASH. POST, Oct. 15, 2007, at A15; see also Editorial,
Top Secret Torture, WASH. POST, Nov. 21, 2006, at A26; Eric Rich & Dan Eggen, From Baltimore Suburbs
to a Secret ClA Prison, WASH. POST, Sept. 10, 2006, at A8.

7 Judicial oversight also provides an important supplement to Congress’s oversight function. This adjunct
role is espccially important in an era in which unilateral exccutive action is more common, and Congress
finds it increasingly difficult to muster the supermajorities necessary to overcome the cxecutive's first-
mover advantage. 1f the courts are taken out of the picture, the president will be abic often to act
unilaterally and then to block the majority will of both Houses with his veto power, or a signing statement,
Without the courts to police strictly the executive’s compliance with legal limits, it becomes much more
difficult for Congress to impose any effective check. Moreover, courts have a comparativc advantage
discerning violations of individual liberties because they are rclatively insulated from political pressures
and have more fine-grained tools for identifying specific rights violations. See Frost, supra n. 40, at 1952-
53.

* The federal courts, as James Madison explained, are also “in a peculiar manner the guardians of those
rights; they will be an impenetrable bulwark against every assumption of power in the legislative or
executive; they will be naturally led to resist cvery encroachment upon rights expressly stipulated for in the
[Clonstitution by the [D]eclaration of {R}ights.” 1 Annals of Cong. 457 (Joseph Gales ed., 1834); see also
Davis v. Passman, 442 U S. 228, 242 (1979) (“[W]e presume that justiciable constitutional rights are to be
enforced through the courts. And, unless such rights are to become merely precatory, the class of those
fitigants who allege that their own constitutional rights have been violated, and who at the same time have
no effective means other than the judiciary to enforce these rights, must be able to invoke the existing
Jurisdiction of the courts for the protection of their justiciable constitutional rights.”); Bel! v. Hood, 327
U.S. 678, 684 (1946) (“[W]here federally protecied rights have been invaded, it has been the rule from the
beginning that courts will be alert to adjust their remedies so as to grant the necessary relief.” (citations
omitted)).

As the bipartisan Constitution Project has explained, “[u]niess claims about state secrets evidence
are subjected to independent judicial scrutiny, the executive branch is at liberty to violate legal and
constitutional rights with impunity and without the public scrutiny that ensures that the government is
accountable for its actions.” The Constitution Project, Reforming the State Secrets Privilege i (2007)
available at
http://www.constitutionproject.org/pd f/Reforming_the_State_Secrets_Privilege_Statcment1.pdf.

* Even when vested with clear statutory authority to review claims of exceutive secrecy, however, courts
tend to shirk this responsibility. Consider the courts’ response to Congress’s amendment of the Freedom of
Information Act in 1974 to repudiate the Supreme Court’s ruling in £PA v Mink, 410 U.S. 73 (1973). See
Freedom of Information Act, Pub. L. No. 93-502, 88 Stat. 1561-64 (1974). Since that date, courts “have
been friendly to the executive,” consistently deferring to executive judgments; “apparently, the judiciary is
not excited by the idea of developing national seeurity expertise.” Adam M. Samaha, Government Secrets,
Constitutional Law, and Platforms for Judicial Intervention, 53 UCLA L. REV. 909, 939-40 (2006); see alse
Meredith Fuchs, Judging Secrets: The Role Courts Should Play in Preventing Unnecessary Secrecy, 58
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There are presently two bills pending in the House and Senatc that would reform
the statc secrets privilege: (1) S. 2533, the “State Secrets Protection Act,” introduced by
Senators Kennedy, Specter, and Leahy; and (2) H.R. 5607, the “State Sccrets Protection
Act of 2008,” introduced by Representatives Nadler, Petri, Conyers, and Delahunt. Both
take important strides, but both could be strengthened so as to prevent the repetition of
past abuses of the state secrets privilege. Both bills appropriately place in the hands of
judges—not self-interested executive officials—the power to determine whether relevant
evidence must be shielded from disclosure. Both also bar threshold dismissal on state
secrets grounds, allowing parties an opportunity to make a preliminary case with non-
classified evidence and requiring courts to let lawsuits proceed by directing the
government to produce unclassified substitutes for secret evidence whenever possible.

These bills and other regulation of state secrets fall securely within Congress’s
authority. Contrary to the assertion of Attorney General Michael Mukasey, they would
neither represent an unconstitutional infringement on Article 11 powers nor compromise
national security.®® Congress regulates the Executive’s use and dissemination of
information—including sensitive or even classified information—in numerous contexts.
The Classified Information Procedures Act” (“CIPA™), the Foreign Intelligence
Surveillance Act™ (“FISA™), the Freedom of Information Act™ (“FOIA™), and the
Presidential Records Act™ (“PRA™) all establish rules regarding information flow from
and within the executive branch. Congress also has required the President to “establish
procedures to govern access to classified information” and security clearances.”> The
National Security Act requires the Executive to disclose national-security-related
information to the congressional intelligence committees.*® No serious question has ever
arisen as to the constitutionality of any of these statutes.

E. Strengthen Congressional Oversight of Intelligence Activities.

Congress should review and strengthen the present statutory disclosure and reporting
requirements concerning intelligence and national security activities in order to enhance
oversight.

The Constitution’s scparation of powers assigns to Congress a necessary role
conducting oversight of the activities of the executive branch. After all, when policies

ADMIN. L. REV. 162-67 (2006). For an example of excessive deference in the national security arena, see
Center for Nat'l Sec. Stud. v. Dep 't of Justice, 331 F.3d 918, 927-28 (D.C. Cir. 2003).

% Letter from Michael Mukasey, Attorney General, U.S. Department of Justice, to Patrick J. Leaby,
Senator and Chairman of the Judiciary Committee of the United States Senate 1 (Mar. 31, 2008).

' 18 US.C. app. 3.

5250 U.S.C. § 1806(f).

35 US.C. §552(a)(4)B).
44 US.C. § 2201 et seq.

% Eg.,50US.C. §435(a).
5650 U.S.C. §§ 413(a), 413b(c).
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are viewed by more than one person—or branch of government—erroneous facts, flawed
reasoning, and accidental conclusions are more likely to be detected. Indeed, the
Administration’s decision to exclude key military officers and military lawyers from
many pivotal discussions on detainee policy, including the use of torture, helped lead to
errors that would have been avoided had morc experienced voices been heard.
Experience demonstrates this can be done even where there are issues of critical law
enforcement or national security at stake. Indeed, it is precisely in those areas where
mistakes in judgment owing to insufficient debate and discussion are most costly to the
nation.

Experience also demonstrates that in the absence of congressional oversight,
national security and law enforcement powers are often misused, either for partisan ends
or in ways that harm U.S. residents and national security. As one longtime CIA general
counsel explained at the time of the Church Committee, the absence of congressional
oversight caused problems for that agency because “we became a little cocky about what
we could do.”” On matters as diverse as political corruption and counterterrorism,
Congress serves the nation best when it vigorously guarantees that federal law is applied
in a fair, just, and effective manner. And that cannot be done if Congress is blinded.

Congress should strengthen reporting requirements for intelligence ovcrsight.58
Although the 1947 National Security Act regulates and mandates disclosures of
intelligence activities to Congress,” its disclosure provisions contain loopholes and
warrants legislative attention.°

One area where Congress needs to focus is the work of its intelligenee and related
committees, which are supposed to facilitate accountability.®® Oversight by committee is

7 Schwarz & Hugq, supra n. 1, at 20. For source, sec also Smist, supra n. 20, at 5, 9.

*¥ Describing legislative oversight during the Cold War, former CIA director William Colby explained that
“[t]hc old tradition was that you don’t ask. It was a consensus that intelligence was apart from the rules.”
Loch Johnson, 4 Season of Inquiry: Congress and Intelligence 7(1976). In the Cold War a “few members
of Congress ... protected the CIA from public scrutiny through informal armed services and appropriations
subcommittees.” Tim Weiner, Legacy of Ashes: The History of the CIA 105 (2007). In the current
presidency, therc has been a larger collapse of oversight. See Thomas E. Mann & Norman J. Omstein, The
Broken Branch: How Congress is Failing American and How 1o Get It Back on Track 151-53 (2006).

# See, e.g., SO U.S.C. §§ 413(a) & 413b.

® For example, the law statcs that all disclosure must be “consistent with due regard for the protection from
unauthorized disclosure of classified information relating to sensitive intelligence sources and methods or
other exceptionally sensitive matters.” 50 U.S.C. § 413(a). Although this statement seems relatively
anodyne, it may be/[is] used to deny Congress vital information or to deprive it of all information
concerning specific programs.

® As Gov. Thomas Kean and Lee Hamilton recently reemphasized, this remains a pressing problem:
“Threg years ago, the 9/11 commission noted that thc Department of Homeland Security reported to 88
congressional committees and subcommittees—a major drain on senior management and a source of
contradictory guidance. After halthearted reform, the number is now 86.” Thomas Kean & Lee Hamilton,
Are We Safer Today?, WASH. POST, Sept. 9, 2007, at Bl. The 9/11 Commission, however had “no staff
team or hearing on congressional oversight,” and it is possible that further investigation would yicld a
conclusion different from their recommendation of “unity of effort.” Commission on Terrorist Attacks
upon the United States, supra n. 23, at 287-88.
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especially vital because Congress’ other tools, such as spending power and impeachment
authority, are too unwieldy to be cffective as an ongoing guarantee for a full flow of
information. Big guns simply cannot be wheeled out on every occasion. Limiting
excessive classification and reining in exccutive privilege alone will not ensure that
Congress gets the information it needs to fulfill its constitutional role.%? There must be an
affirmative obligation on the executive branch to disclose information. Statutory
disclosure obligations are especially important in the national security arena because
Congress, particularly in the absence of leaks from executive officials to the press, will
not always be aware of the existence of the information it needs.

Statutory disclosure obligations fulfill their function onloy if the congressional
committees that receive the resulting disclosures work properly. 3 Congress should in
particular reconsider and limit the use of “gang of eight” briefings, which create the
impression of accountability without its substance,**

Congress should further consider whether the weaknesses of congressional
oversight bodies during periods of unified government (i.e., when the same party holds
power on Capitol Hill and in the White House) suggests the need for more radical
change. Congress should consider giving equal control of the intelligence committees’
information-forcing powers to the party not in the Oval Office, whether or not they are in
the majority in Congress.®® Although this idea is at odds with a tradition of majority
control in Congress, it has received serious attention from major legal scholars.*

In any event, oversight need not be a partisan matter—as the Church Committee
demonstrated by bringing together both Republicans and Democrats to pursue inquiries
into Administrations of both parties.*’ Neither Republicans nor Democrats, for example,
should want a government where prosecutors are fired on partisan grounds. Neither

%2 Congress’s power to investigate is “perhaps the most necessary of all the powers underlying the
legislative function.... [It] provides the legislature with eyes and cars and a thinking mechanism.” J.
William Fulbright, Congressional Investigations: Significance for the Legislative Process, 18 U. CHI. L.
REV. 440, 441 (1951); see also McGrain v. Daughtery, 252 U.S. 135, 174 (1927); Eastland v. U.S.
Servicemen’s Fund, 421 U.S. 491, 509 (1975) (*The scope of [Congress’] power of inquiry .., is as
penetrating and far-reaching as the potential power to enact and appropriate under the Constitution.™).

% The literature here is already exhaustive. See, e.g., Anne Joseph O’ Connell, The Architecture of Smart
Intelligence: Structuring and Overseeing Agencies in the Post-9/11 World, 94 CAL. L. REV. 1655 (2006);
Robert F. Blomquist, Congressional Oversight of Counterterrorism and Its Reform ROGER WiLLIAMS U.L.
REV. 1, 69-74 (2005).

* For examplc, the Whitc House misleadingly claimed that it had disclosed the NSA program “to
Congress” without stating it had only disclosed to the “gang of eight.” See Dan Eggen & Walter Pincus,
Varied Rationales Muddle Issue of NSA Eavesdropping, WASH. POST, Jan. 27, 2006, at A5.

 Aziz Hug, Spy Watch: After Years of Neglect, Congress Must Intensify Oversight of Intelligence
Agencies, LEGAL TIMES, May 15, 2006 (suggesting that control of intelligencc oversight be vested in the
party not in possession of the White House).

% Neal Katyal, Internal Separation of Powers: Checking Today's Most Dangerous Branch from Within,
115 YALE L.J. 2314, 2342, 2347 (2006) (suggesting that the minority party could hold hearings); see Bruce
Ackerman, The Emergency Constitution, 113 YALE L.J. 1029, 1050-53 (2004).

57 See Smist, supran. 20, at 77-78 (1990).
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should want the “national security” or the “executive privilege” label to be applied to
obscure partisan goals or to hide abusive exercises of power. Oversight should be a
shared responsibility. And before facts are fully aired, nobody should prejudge the
matter.

F. Strengthen the Inspector General System and Other Internal Checks
and Balances.

Congress should review and strengthen by law the “internal checks and balances” of the
executive branch, in particular the system of inspectors general for agencies and
departments engaged in national security policy, and the protections for internal
whistleblowers.

Congress alone cannot ensure that the law is followed all the time. The federal
government, and in particular the national security apparatus, has swollen far beyond
anything envisaged by the Framers, and far beyond the capacity of Congress and the
courts to supervise. As the current Administration acknowledges, there is a consequent
need for “strong measures to improve compliance [with the law] in ... national security
mechanisms.”®  Such internal checks and balances and protections would “help the
Congress to hold the [e]xecutive [b]ranch accountable by rooting out waste, fraud, and
abuse, and by shedding light on issues in need of attention.”®

Many internal investigative and oversight mechanisms are familiar: a stronger
system of inspectors general (or “IGs,” the statutory office responsible for internal
auditing of executive branch activity); better protection for whistleblowers; separate and
overlapping cabinet officers to ensure that the president hears competing opinions;
agency “stovepipes” to cnsure that there are internal channels to raise challenges to
actions of questionable legality; mandatory review of government action by different
agencies; civil-service protections for agency workers; reporting requirements to
Congress; and an impartial decision-maker to resolve inter-agency conflicts to replace the
now compromised Office of Legal Counsel. Many of these internal institutions exist in
some form today but are too weak to be wholly effective. They should be strengthened.

G. Legislate To Reduce Excessive Secrecy and Over-Classification.

Congress should hold hearings on the abuse of secrecy and enact compehensive rules to
guard against the misuse of security-related classification and declassification. It should
strengthen internal mechanisms that control oversight of classification.

Excessive secrecy affects the Constitution’s checks and balances in three ways.
First, it prevents Congress and the public from knowing what problems exist or how best

8 See Letter from Alberio R. Gonzales, Attorney General, U.S. Department of Justice, & Robert S. Mueller
111, Director, Federal Bureau of Investigation, to Hon. Richard B. Cheney, Vice President (July 13, 2007)
(on file with Brennan Center for Justice).

® Project on Government Oversight, POGQ’s 2007 "Baker’s Dozen” of Suggested Congressional
Oversight Priorities, Jan. 3, 2007, available at http://www.pogo.org/p/govemment/go-070101-
bakersdozen.html.
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to regulate them. Second, it shifts power to the executive branch, which can, and does,
selectively release classified information in order to promote its political or policy
agenda. Third, excessive secrecy limits the flow of information within the Executive—in
some instances handicapping inter-agency processes of policy formation and yielding bad
decisions.” For these reasons, Congress must promptly address excessive secrecy and
over-classification, which has become an immense problem.7'

Secrecy increased at the start of the Bush Administration and dramatically
escalated after 9/11. Classification doubled from 2001 to 2004 alone.” “The problem of
over-classification is apparent to nearly everyone who reviews classified information,”
wrote Governor Thomas H Kean and Lee H. Hamilton after chairing the 9/11
Commission: “The core of the problem is the fact that people in government can get in
trouble for revealing something that is secret, but they cannot get in trouble for stamping
SECRET on a document.”  Furthermore, in the national sccurity arena, excessive
secrecy hampers Congress’s ability to gather information and formulate informed
rcsponses.”

Congress should carefully review the regulations that now structure classification
and declassification efforts. Such reviews might be done in the first instance by an
cxpert, non-partisan panel. Based on this review, Congress should enact a
comprchensive law limiting classification and installing checks to guard against the
political manipulation of either classification or declassification. (The House of
Representatives attempted to address this problem through legislation passed last week. |

70 National Security Advisor Condoleezza Rice, for example, only leamned of the Department of Justicc’s
infamous August 2002 opinion on torture in Junc 2004—and then only from the Washington Post. Barton
Gellman & Jo Becker, Pushing the Envelope on Presidential Power, WASH. POST, June 25, 2007, at A1,

7 According to J. William Leonard, Director of the Information Security Oversight Office, more than two
miltion of the 20.5 million classification decisions made in 2006 werc incorrect. This ervor rate, Leonard
told Congress, “calls into question the propriety” of the initial classification decisions. Charles Pope,
Government is Overzealous with Secrecy, Reichert says, SEATTLE POST-INTELLIGENCER, July 26, 2007, at
BI1. Other exccutive branch officials are even more concerned about excessive classification than Leonard.
One official has estimated that “beyond 50%” of currently classified documents have been improperly kept
from the public. Emergin% Threats: Classification and Pseudo-Classification Before the S. Comm. On
Government Reform, 109" Cong. (2005) (statement of Thomas S. Blanton, National Security Archive,
George Washington University) available at http://www.gwu.edu/~nsarchiv/news/20050302/index.htm.

™ Fuchs, supra n. 49, at 131, 133. On March 25, 2003, the White House ratcheted up government sccrecy
by imposing a presumption of non-disclosure on all federal agencies. Secrecy extends to the practices of
individual policy-makers. Vice President Cheney, for example, “dcclines to disclose the names or even the
size of his staff, generally releases no public calendar and ordered ihc Secret Service to destroy his visitor
logs.” Barton Gellman & Jo Becker, 4 Different Understanding With the President, WASH. POST, June 24,
2007, at Al.

™ Commission on Terrorist Attacks upon the United States, supra n. 23, at 69; see also Mann & Omstein,
supran. 58, at 158-62 (describing the Congress's “tolerance of executive secrecy” even before 9/11); see
generally Daniel Patrick Moynihan, Secrecy: The American Experience (1999); cf. Sessile Bok, Secrets: On
the Ethics of Concealment and Revelation 109-10 (1983) (**Long-term group practices of secrecy... are

likely to breed corruption and to spread.”).

" Most importantly, this includes the Governmental Accounting Office. The Congressional Research
Services has access to less information on security issues when it compiles information for Congress.
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urge the Senate also to focus on such legislation.) Further, Congress should strengthen
both inter-branch and intrabranch oversight mechanisms. The General Accounting
Office should be given a clear mandate over security agencies. Internal bodies such as
the Information Security Oversight Office and the Public Interest Declassification Board
should begtrengthened and vested with greater disclosure-forcing powers, e.g., subpoena
authority.

H. Disclose the Office of Legal Counsel’s Legal Opinions That Influence
the Use of National Security Powers, and Consider Restructuring the
Office.

The next Administration should release to Congress and the public all relevant internal
legal opinions and presidential authorizations, especially those that rely on a
“monarchical prerogatives” theory of presidential authority, or that otherwise negate or
narrow the application of national security laws enacted by Congress. Congress should
legisiate to strengthen the independence of the Office of Legal Counsel (OLC) by
insulating it from improper White House influence. It also should legislate to ensure
maximum transparency for OLC opinions.

The Justice Department’s OLC provides written and oral legal opinions to others
in the executive branch, including the president, the attorney general, and heads of
departments. It stands at the front line of exccutive branch legal interpretation.”® But it
has recently played a central role in sanctioning the dangerous theory of monarchical
executive power that has corroded the checks and balances of constitutional government.
Congress should curb with legislation this deviation in the OLC’s role and promote
OLC’s transparency.

In legal opinions sanctioning torture, rendition, and warrantless surveillance, the
OLC failed to check—and instead enabled—flagrant governmental disregard of the law.
Rather than fulfilling its “special obligation to ensure compliance with the law, including
respect for the rights of affected individuals and the constitutional allocation of powers,”
the OLC fell into an “advocacy model,” i.c. simply signing off on what the White House
wanted.”  As a distinguished group of OLC alumni have explained: “The advocacy

" The Public Interest Declassification Board, established to reduce excessive classification, has been
rendered ineffectual by White House control. Shaun Waterman, Analysis: Secrecy board called "toothless,’
UNITED PRESS INTER'L, Oct. 30, 2006.

" Schwarz & Hug, supra, n. 1, at Chapter 8 (“The King’s Counsel”), at 187-199; Comelia T.L. Pillard, The
Unfulfilled Promise of the Constitution in Executive Hands, 103 MICH L. REV. 676, 710-11 (2005);
Randolph D. Moss, Executive Branch Legal Interpretation: A Perspective from the Office of Legal
Counsel, 52 ADMIN. L. REV. 1303, 1309-10 (2000). The Office of Legal Counsel was created by statute in
1953; its head, an assistant attorney general, is subject to presidential appointment and Senate confirmation.
See Reorganization Plan No. 2 of 1950, 64 Stat. 1261.

77 Walter Dellinger et al., Principles to Guide the Office of Legal Counsel 25, (Dec. 21, 2004), available at
http://www.acslaw.orefiles/2004%20programs_OLC%20tinciples_white%20paper.pdf. It did so both by
proffering the untenable theory of a “monarchical executive” to underwrite extraordinary new powers, and
by interpreting statutcs such as the September 2001 Authorization for the Use of Military Force, as a
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model of lawyering, in which lawyers merely craft plausible legal arguments to support
their clients’ desired actions, inadequately promotes the President’s constitutional
obligation to ensure the legality of executive action.”™® Optimally, the OLC provides
“thorough and forthright” advice that “reflect[s] all legal constraints, including the
constitutional authorities of the coordinate branches of the federal government—the
courts and Congress—and constitutional limits on the exercise of governmental power.””

At the threshold, Congress should require transparency to promote integrity in
OLC legal opinions. OLC opinions—past and future—should as much as feasible be
disclosed to Congress and the public. These opinions have the force of law. In this
country we should have no secret laws.

Since 9/11, OLC has issued legal memoranda—including the infamous “torture
memo” of August 2002—that rely on a monarchical theory of presidential power to
license torture, warrantless surveillance, and “extraordinary rendition.”® Remarkably,
the present Administration has refused to expose all its legal reasoning to the light of
day—even as it continues to press its expansive vision of presidential power. To date,
some legal opinions regarding compliance with international law, the detention of
persons seized in Afghanistan in the course of Operation Enduring Freedom, and the use
of coercive interrogation have been released or leaked. But others are known to exist and
have been kept secret.®® The current Administration should relcase immediately all legal

wholesale repudiation of checks and balances in the national sccurity ficld. Authorization for Use of
Muilitary Force, Pub. L. No. 107-40, 115 Stat. 224 (2001).

8 Dellinger et al., supra n. 77, at 1.

" Id. at 2; accord Jack Goldsmith, The Terror Presidency: Law And Judgment Inside The Bush
Administration 35-37 (2007). In an age of increasing stamtory and regulatory complexity, the OLCs role as
an honest broker within the exccutive branch on legal issues is of paramount importance: Increasing
numbers of legal questions never reach the courts, such that the executive functionally may have the last
word on constitutional and statutory questions wherc vital human interests are at stake. See Pillard, supra
n. 76, at 758.

¥ Many of these legal opinions provided internal legal justification, and hence “cover,” for arguably illegal
programs. In the absence of lcgal cover, illegal programs would not—and did not—continue. See, e.g.,
Dana Priest, CIA Puts Harsh Tactics on Hold, WASH. POST, June 27, 2004, at A1 (quoting one CIA official
to the effect that the interrogation program “has been stopped until we sort out whether we are sure we’re
on legal ground™).

8 These include—but are not limited to—the following:

. Memoranda dated October 4 and November 2, 2001, January 9, May 17, and
October 11, 2002, February 25, 2003, March 15, May 6, and July 16, 2004, and
February 4, 2005, conceming the so-called “Terrorist Surveillance Program” of the
NSA. (Referenced in Letter to Patrick I. Leahy, Senator, from Shannon W. Coffin,
Counsel to the Vice President, Aug. 20, 2007 (on file with Brennan Center for
Justice).)

. Memorandum dated Mareh 13, 2002, for William J. Haynes, 11, General Counsel,
Department of Dcfense, from Jay S. Bybee Assistant Attorney General, Office of
Legal Counsel, entitled “The President’s Power as Commander in Chief to Transfer
Captured Terrorists to the Control and Custody of Foreign Nations,” and undated
memorandum concerning the President’s authority to transfer terrorist suspects to
other countries where they are likely to be tortured. (Although no record of this
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opinions issued by the OLC that license policics of interrogation, detention, transfer, and
surveillance. It seems likely that these opinions each rely in some measure on the
presumption of monarchical prerogatives.* If this Administration persists in its refusal
to disclose these legal opinions, the next president should commit to doing so. If he
refuses, Congress should subpoena them or legislate to require disclosure.

Congress should also address the OLCs institutional drift by strengthening its
capacity to resist political pressures and to provide neutral and impartial advice that
accounts for all relevant constitutional concerns.®® Congress should also, among other
things, require guidelines to ensure “appropriate exccutive branch respect for the
coordinate branches of the federal government” and for individual constitutional and
international human rights.® Congress should direct OLC to “seek the views of all
affected agencies [as well as other] components of the Department of Justice before
rendering final advice.”®® To the maximum extent feasible, OLC opinions also should be
made publicly available via an easily scarchable public website.*® Congress should also
require that “absent the most compelling need for secrecy, any time the executive branch
disregards a federal statutory requirement on constitutional grounds, [the OLC] should
publicly release a clear statement explaining its deviation.”®’

memorandum has surfaced, a law revicw article by a former OLC lawyer reads
remarkably like an OLC memo; the same lawyer has published other articles that
cribbed from his work at OLC. See John Yoo, Transferring Terrorists, 79 NOTRE
DAME L. REV. 1183 (2004); see also Schwarz & Hugq, supra n. 1, at 163 (discussing
article).)

*  Memorandum dated spring 2005, signed by Steven Bradbury, conceming the
legality of CIA enhanced interrogation technigues used either alone or in
combination, and concluding that these did not amount to “cruel, inhuman, or
degrading” treatment . See Scott Shane, David Johnston & James Risen, Secret
U.S. Endorsement of Severe Interrogations, N.Y. TIMES, Oct. 4, 2007, at Al.

These are the opinions we are fortunate enough to know about due to cross-references in other documents
or press reports. There are likely others that we do not know exist, but that should be in the public domain.

¥ Evidence for this derives from the fact that opinions that have been releascd do rely on extravagant
theories of executive power. See, e.g., Memorandum from John Yoo, Deputy Assistant Attomey
General, & Robert J. Delahunty, Special Counsel, for William J. Haynes I, “Application of Treatics and
Laws to al Qaeda and Taliban Detainees,” Jan. 9, 2002; see also Robert Delahunt & John Yoo, The
President’s Constitutional Authority to Conduct Military Operations Against Terrorist Organizations and
the Nations that Harbor or Support Them, 25 HARV. 1L, & PUB. POL’Y 487 (2002).

% To implement this, Professor Neal Kumar Katyal has suggested splitting the OLC into distinct
adjudicative and advisory divisions. Katyal, supra n. 66, at 2335-40. Judge Patricia Wald and Professor
Neil Kinkopf argue that OLC should shift to a wholly “judicial model” that is distinct from the “advocacy
model.”” Patricia Wald & Neil Kinkopf, Putting Separation of Powers into Practice: Reflections on Senator
Schumer’s Essay, 1 HARV. L. & POL’Y REV. 31, 57 (2007).

¥ Dellinger et al., supra n. 77, at 3. By authorizing intemal guidelines aimed at a Icgislatively stipulated
goal in lieu of regulating directly, Congress rccognizes the leeway that the Department of Justice properly
exercises in maintaining professional standards.

5 1d ats.

8 Jd. at 4; see also Pillard, supra n. 76, at 750 (advocating for public database).

¥ Dellinger et al., supra n. 77, at 4.
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I. Make It Clear: No More Torture, No More “Torture Lite.”

Recognizing the damage that abuse and rumors of abuse have done to America’s
reputation since 9/11, Congress should enact legislation closing loopholes that the
executive branch believes allow or decriminalize the use of coercize interrogation
measures including (but not limited to) waterboarding, prolonged sleep deprivation, and
stress positions.

American law clearly prohibits all torture and all lesser forms of coercive
interrogation, commonly known as cruel, inhuman, and degrading treatment.*® But, since
9/11, the current Administration has secured from the Justice Department legal opinions
that seed ambiguity about these unequivocal legal limits and devise ways to evade what
should be clear and impenetrable barriers. Even though federal law and international
law—clearly, and without reservation or caveat—prohibit all forms of torture and cruel,
inhuman, and degrading treatment, the Administration has found ways to sanction
interrogation tactics—including waterboarding and prolonged slecp deprivation®—which
clearly constitute torture,

Congress should not have to clarify again the law against torture. But given the
executive’s repeated cvasions of that law, Congress must do so. In particular, Congress
should specifically prohibit the “enhanced interrogation techniques” that the
Administration reportedly uses, as well as the reported combinations of multiple

# See Schwarz & Hugq, supra n. 1, at 67-69 (summarizing those laws).

% In confirmation hearings, Attorney General nominee Michact Mukasey was unable to state clearly that
water-boarding constituted torture. See Attorney Transcript of Senate Judiciary Committee Hearing for
Nomination of Judge Michael Mukasey as Attorney General, Day Two (Oct. 18, 2007), available at
http://www.washingtonpost.com. But water-boarding has been considered torture since the Spanish
Inquisition. There is no question of its tremendous pain-inducing power. See Rejali, supran. 9, at 279-85.

Moreover, in July 2007, President Bush promulgated an executive order setting forth rules for CIA
interrogations (the military being covered by a separate, and stringent, field manual on interrogation). The
order listed a series of criminal statutes concerning torture and the McCain Amendment, and explained that
these, along with religious and sexual abuses, defined the universe of the Geneva Conventions® Common
Article 3 violations. The order also stated that detainees would receive “the basic necessities of life,
including adequate food and water, shelter from the elements, necessary elothing, protection from extremes
of heat and cold, and essential medical care.” See Executive Order Interpretation of the Geneva
Conventions Common Article 3 as Applied to a Program of Detention and Interrogation Operated by the
Central Intelligence Agency (July 20, 2007), available ar
http://www.whitehousc.gov/news/releases/2007/07/print/20070720-4.htral.

Critically, the order did not specify which tactics the CIA would use. Further, it was carefully
drafted to exclude several “enhanced” interrogation techniques atlegedly already authorized for the CIA.
Space remained, in short, for several of the harsher measures that had long been used against post-9/11
detainees. Certainly, that was how the order was read by the military’s lawyers, who expressed concem to
the White House that interrogations pursuant to the order would likely violate the 1949 Geneva
Conventions. See Karen DeYoung, Bush Approves New CIA Methods, WASH. POST, July 21, 2007, at Al;
Katherine Shrader, Bush Alters Rules for CiA Interrogations, ASSOC. PRESS, July 21, 2007, available at
http://abenews. go.com/Politics/wireStory?id=3399803; see also Charlie Savage, Military cites risk of abuse
by CIA, BOSTON GLOBE, Aug. 25, 2007, at Al.
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“enhanced” interrogation measures.”” These restrictions should not be exclusive, but
given as examples of the larger category of prohibited conduct. (In addition, all
interrogations conducted by the CIA or the military should be videotaped. The
involvement of doctors in interrogations should be carefully examined.) Absolute
prohibitions should apply to all agents, employees, and contractors of the federal
government (regardless of whether they are inside or outside the United States) and to
individuals who work alongside the federal government. Finally, Congress should
prohibit, without caveat, the transfer of suspected terrorists to other countries known to
use torture.”’ Reliance on another country’s assurance that it will not torture—in the face
of State Deg)artment reports that they regularly do torture—is patently hypocritical and
inadequate.”

IV.  Conclusion.

Checks and balances need to be restored to the Framers’ original vision. From the
outset, our nation has been strongest when our government formulates policies by
deliberative and open processes. Without the clarity that informed criticism brings, our
national security policy is much more likely to be ineffective, uninformed, flawed and
possibly harmful to our citizens and our standing in the world. Effective checks and
balances are a prerequisite to informed criticism and open deliberation. In their absence,
novel and erroneous constitutional theorics have led to conduct that is contrary to
American values. We will spend many years remedying the harms, both foreign and
domestic, that these ill-advised policies have caused.

Consequences, not motive, are key. Make the assumption that the conduct which
has undermined our values and sapped our strength arose in the context of secking to
protect the country from further attacks. But also remember—as Justice Louis Brandeis
wamed in a somewhat different context—that at times “the greatest dangers to liberty
lurk in insidious encroachment by men of zcal, well-meaning but without
understanding.™  After 9/11, the most important lack of “understanding” was that
America’s greatest strength lies in our adherence to the rule of law.

Again, the Church Committee’s words arc as true today as they were thrce
decades ago:

* In a recent report, Human Rights First and Physicians for Human Rights have demonstrated that all of
these techniques are torture. HUMAN RIGHTS FIRST & PHYSICIANS FOR HUMAN RIGHTS, LEAVE NO
MARKS: ENHANCED INTERROGATION TECHNIQUES AND THE RISK OF CRIMINALITY (2007), available at
http://www humanrightsfirsl.info/pdf/07801-etn-leave-no-marks.pdf.

%' See generally Schwarz & Hug, supra n. 1, at 97-123. For an excellent overview of the international law
issues, see Margaret L. Satterthwaite, Rendered Meaningless: Extraordinary Rendition and the Rule of
Law, 75 GEO. WaSH. L. REV. 1333 (2007).

% See HUMAN RIGHTS WATCH, STILL AT RISK: DIPLOMATIC ASSURANCES NO SAFEGUARD AGAINST
TORTURE (2005) available at http://hrw.org/reports/2005/eca0405/.

% Otmstead v. United States, 277 U.S. 438, 479 (1928).
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“The United States must not adopt the tactics of the enemy. Means are as
important as ends. Crisis makes it tempting to ignore the wise restraints
that make [us] free. But each time we do so, each time the means we use
are wrong, our inner strength, the strength which makes [us] free, is
lessened.™*

The United States will (as it should) continue to have a massive and powerful
executive branch. This makes it particularly pressing to find effective ways to ensure that
the powers of the presidency are used wisely and fairly. During the past cight years—and
indeed for years bcfore that—oversight of the executive branch, in particular its
formidable national security powers, has withered. Now, as the public catalog of flawed,
harmful, and unwise policies grows, the case for comprehensive reform is undeniable and
urgent.

Bringing the checks and balances of constitutional govemment to national
security policy does not exchange liberty for security. To establish accountability is to
ensure that security powers are targeted correctly and sensibly. It is to ensure that
government officials do not hide their mistakes, claim victory when none is at hand, or
turn security into a partisan game. Thc Framers knew well the temptation to ignore our
own errors, to presumc ourselves infallible, and to stifle evidence to the contrary. That is
why they installed constitutional checks and balances to resist such natural and human
tendencies. We have forgotten the Framers® wisdom. But, if we are to prevail in the
“war of ideas”™ at the heart of contemporary counterterrorism, if we are to convince others
that America stands on solid moral ground, and that America remains committed to the
“inalienable rights” of all, then we must find our way back to thc original wisdom of the
Constitution, and to a government that follows the rule of law and welcomes checks and
balances.

September 16, 2008

% . REP. NO. 94-465, supra n. 19, at 285, At the dawn of America, George Washington similarly rejected
using tactics of the enemy: “Treat them with humanity, and Let them have no reason to Complain of our
Copying the brutal example of the British army in their Treatment of our unfortunate brethren.”
Washington to Samuel Blachley Webb, New Jersey, Jan. 8, 1777, reprinted in 8 The Papers of George
Washington: Revolutionary War Series 16 (W.W. Abbot ed., 1985).

Similarly, the code that President Lincoln approved in the Civil War forbade soldiers using
“torture to extort confessions.” Instructions for the Government of Armies of the United States in the Field
art. 16, Apr. 24, 1863, General Orders No. 100, available at
http://www.yale.edw/lawweb/avalon/lieber.htm.
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Ambrose: The truth and the truth commission Scripps Howard News Service
February 19, 2009, Thursday 3:43 PM EST

Copyright 2009 Scripps Howard, Inc,
All Rights Reserved
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February 19, 2009, Thursday 3:43 PM EST
SECTION: COMMENTARY
LENGTH: 648 words
HEADLINE: Ambrose: The truth and the truth commission
BYLINE: JAY AMBROSE, Scripps Howard News Service

BODY:

So here's Patrick Leahy's great, grand idea -- let's establish a truth commission,
dig up all the dirt we possibly can on the Bush administration and convert our
marvelous tradition of cordial transitions of power to one of crucify the oid regime.

The Democratic senator from Vermont wouldn't put it quite that way, of course,
saying instead that we really need to find out why we went to war in Iraq, get the
details on Guantanamo torture and figure out the extent to which George Bush's
buddies politicized Justice Department prosecutions.

Estabiish a commission appointed by President Obama and leaders in Congress, give
it the power to grant witnesses immunity from prosecution as it pursues these
questions and we can thereby rise up from the gory past without a lot of political
huliabaloo, say Leahy and supporters of a similar idea in the House.

Excuse me, but this proposal is political from its snout to its tail, a vicious,
fraudulent, constitutionally dubious scheme that starts, it has been noted, by
comparing the Bush years to the apartheid years in South Africa. That's where the
name comes from -- a truth commisslon established in that country to draw
confessions from former, sometimes murderous oppressors after Nelson Mandela
came to power.

Some dangers as spetled out by Republican lawyers in @ Washington Post article
couid be an infringement on séparation of powers and the undoing of due process,
an invitation for international courts to prosecute President Bush and even setting
Barack Obama up as a war criminal.

As the authors note, Obama has already said OK to attacks in Afghanistan, and if a
commission figures that those enemies should be understood as civillans suspected
of criminal activity, then he could be criminally liable under international law.

There are other dangers, such as revealing classified information important to
national security, and the whole thing would be redundant -- congressional
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Democrats have already studied all this stuff to death. If they think they didn't learn
enough because Bush would not share some information they sought, ail they need
do is knock on the door of the new president and ask him, one Republican has been
quoted as observing.

The truth about this truth commission is that it's an effort to set up Bush and
others in his administration for even more virulent castigation than they've endured
already, and that a next step could in fact be prosecution, even though the
commission itself could not carry that out. What it would do Is push us toward
vengeance seeking even to the point of imprisonment against the losing party in
elections.

That could obviously work both ways, Some Internet bloggers have been pointing
out, for instance, how interesting it would have been in the Bush years for a
commission to find out the extent to which laxity in the Clinton administration paved
the way for the attacks on 9/11 amorig many other matters, some of them with legal
overtones.

And how about getting at some interesting facts about Leahy himself, described by
Jay Nordlinger in a National Review article a few years aga as "the meanest, most
partisan, most ruthless Democrat in the Senate” in the opinion of Republican
senators?

This man who is forever portraying himself as a saint in senator’s clothing was once
forced to resign from the Senate Intelligence Committee because of a couple of
instances of leaking important classified information. Some bloggers theorize those
leaks could have gotten people killed. I don't pretend to know; but maybe a truth
commission could find out if the Republicans ever return to power and that's how
we are henceforth going to conduct politics in America.

(3ay Ambrose, formerly Wéshington director of editorial policy for Scripps Howard
newspapers and the editor of dailies in El Paso, Texas, and Denver, is a columnist
living in Colorado. He can be reached at Speaktolay@aol.com.)
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Statement of William S. Sessions
Submitted to the
Senate Judiciary Committee
March 4, 2009

I want to thank Chairman Leahy and the other members of the Judiciary Committee
for holding this hearing because the creation of a nonpartisan commission to
investigate the detention, treatment, and transfer of detainees after September 11,
2001 is a critical step in the restoration of the rule of law. We need a commission to
uncover the full truth about our treatment of detainees through a comprehensive
investigation of the policies and actions of the military, intelligence services, the
Department of Justice. We need to understand how they worked with each other and
with any other relevant actors. We must first learn and understand these facts about
what happened in the past before we can begin to restore the rule of law for the future.

As a former Director of the FBI, I understand that adherence to and respect for the
law is not only a foundational principle of our democracy, it is essential to our
national security. [ have devoted much of my career to serving our nation, promoting
the rule of law, and protecting public safety through my work in the federal judiciary
and law enforcement. I served as Chief of the Government Operations Section at the
United States Department of Justice, as United States Attorney, and as a United States
District Court Judge and Chief Judge of the United States District Court for the
Western District of Texas. I was then appointed by President Ronald Reagan to serve
as the Director of the Federal Bureau of Investigation, a position I continued to hold
under Presidents George H.W. Bush and William J. Clinton.

It is this experience in law enforcement that informs my call for a commission. When
an agent joins the FBI, he or she is inculcated with the idea of selfless service —duty,
loyalty, honor, and respect for the law. What we have learned thus far about actions of
government officials at Abu Ghraib, Guantanamo Bay, and an undetermined number
of “black sites” around the globe has already revealed conduct that violates our
nation’s values and those of the men and women who serve our country in law
enforcement and in the armed services. It also puts our men and women in uniform at
greater risk of torture and abuse if they are captured by our enemies; when we lower
our standards of treatment of detainees, others may do the same. These practices
policies , which can serve as a recruiting tool to create new enemies and justify the
rally of old enemies, may put us all at greater risk.

Until we have a full and accurate picture of the policies and practices that led to
detainee abuses, which include those we know about and potentially some that have
yet to be disclosed, we cannot ensure that we are truly leaving the past behind.
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Many of us have been calling for an in-depth inquiry for several years. Asa member
of the Constitution Project’s Liberty and Security Committee, 1 joined a broad group
of Republicans and Democrats in a call for a government-wide investigation into
detainee abuse allegations in 2005. The urgency of this call has only increased over
the past four years. As we explained in our statement at that time, I we “recognize the
complexity of the tasks faced by those charged with defending our nation’s security in
an age of global terror.” And this very complexity and urgency creates the need for a
commission dedicated to examining and providing a comprehensive report on policies
and actions related to the detention, treatment, and transfer of detainees after 9/11 and
the consequences of those actions.

In order to learn the truth, it is critical that this commission be nonpartisan. Its
members must be known for their commitment to truth above commitment to party.
A commission empowered to engage in credible, far-reaching fact-finding will help
our policy makers propose effective reforms that garner support from both the
executive and legislative branches, as well as the public. We must remember that the
rule of law is not a Republican or a Democratic ideal; it is our shared constitutional
obligation.
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The Honorable Patrick J. Leahy

United States Senate

Chairman, Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Arlen Specter

United States Senate

Ranking Member, Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy and Ranking Member Specter,

As former leaders of the U.S. Intelligence Community, we are writing to express
concern about what has been termed a Truth Commission inquiring into certain
counterterrorism policies and practices used by U.S. intelligence agencies during
the Bush administration.

A review that could have the potential to lead to prosecution of intefligence
officers who conducted counterterrorism activities under the law as it was set out
to them at the time could set a dangerous precedent and potentially jeopardize
future intelligence efforts. Director of National Inteligence Admiral Dennis Biair
said during his confirmation-hearing, “I'm hesitating to set a standard here which
will put in jeopardy some of the dedicated inteligence officers who checked to
see that what they were doing was legal and then did what they were told to
do.” We urge you to consider the wisdom of this statement by our top
intelligence official before proceeding down the commission path of inquiry.

A commission of this nature could also endanger the apolitical environment in
which intelligence officers are meant to operate. The Inteligence Community is
entrusted to conduct its activities in an unbiased and apolitical manner despite
changes in the legal and policy landscape, and the intelligence oversight
committees of the House and Senate have ample authority to protect the
public's interest. Attorney General Eric Holder Jr. concuired with the notion that
mempbers of the Intelligence Community shouid not be put at risk by a change in
the political environment when he said that the administration does not want to
“criminalize policy differences that might exist between the outgoing
administration and the administrafion that is about to take over.”

We urge you fo consider seriously the advice of Admiral Blair and Attorney
General Holder, as well as that of the President himself, on this point. The
President said recently, “you've got extraordinarily talented peopie who are
working very hard to keep Americans safe. | don't want them to suddenly feel
like they've got to spend all their time looking over their shoulders and lawyering
[upl." We agree.
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We urge that those in and out of government, of both parties, work together to
give our intelligence specidiists the tools and support they need to keep this

country and her people safe.

R%Wooly

Director of Central Inteligence
1993-1995

Director, Ceniral Intelligence Agency
20Q6-2009

b/ S
mEs Schiesinger

irector of Central Inteligence
1973

Sincerely,

(g pr (0tB

Director of Central Intelligence
1987-1921

/s/
John Deutch

Director of Central Intelligence
1995-1996
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Investigate Bush? UL.S. has bigger woes to worry about USA TODAY February 12,
2009 Tuesday

Copyright 2009 Gannett Company, Inc.
All Rights Reserved
USA TODAY

February 17, 2009 Tuesday
FINAL EDITION

SECTION: NEWS; Pg. 10A
LENGTH: 594 words
HEADLINE: Investigate Bush? U.S. has bigger woes to worry about

BODY:

It's hardly surprising that some Democrats are eager to investigate what they catl
the "excesses” of the Bush White House. The administration's treatment of terror
suspects, its warrantless wiretapping program and Its politicization of the Justice
Department led to bitter disputes and battered the nation's reputation. Much is
known about what went on, but much remains secret.

To get to the bottom, House Judiciary Committee Chairman John Conyers, D-Mich.,
has proposed a bipartisan commission, with subpoena powers and an initial budget
of $3 million, to look at an assortment of the Bush White House's most controversial
acts. Senate Judiciary Committee Chairman Patrick Leahy, D-Vt., wants a "truth
commission," modeled in part after one in post-apartheid South Africa, that would
find "out what happened, so we can make sure it does not happen again,"

Should the nation go down this road? President Obama is cool to the idea, signaling
last week that he'd rather look forward than backward. Despite our criticism of
George W. Bush on each of those issues, we agree.

The U.S. faces huge difficulties In rescuing the economy, controliing its exploding
debt, fighting two wars and fixing other pressing problems. A long, wide-open
investigation into all the alleged misdeeds of the past eight years would be a divisive
distraction.

Any Democratic-initiated probe into a Republican administration would inevitably be
politically polarizing at a time when bipartisanship. is on life support. As unhappy
experience with special prosecutors has shown, investigations lacking narrow focus
tend to mutate and linger for years.

The fact is the Bush administration's excesses are aiready well-documented, thanks
largely to journalists, historians and Democrats who took charge of congressional
oversight after 2006, If Congress wants to provide a useful role, it could require
quicker declassification of records.

The most effective Investigations -- Watergate or the 9/11 Commission, to name two
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-- have involved an incumbent administration or have been narrowly focused. The
Conyers-Leahy proposals would be neither. At best, the nation might benefit from a
carefully targeted, non-partisan inquiry into one or two key unresolved questions,
such as whether torture actually produced information that saved lives.

Then there Is the question of motive. Uniike Richard Nixon, whose subversion of the
Constitution was meant to perpetuate his power, Bush's post-9/11 decislons were
simply his best judgment about how to keep the nation safe. If Democrats think he
erred, they now have the power to change course. In fact, Obama has aiready
disavowed torture and vowed to close the prison camp at Guantanamo Bay, Cuba.
Further judgment is best left to history. When President Ford pardoned Nixon, so
many people were autraged that it might have cost Ford the 1976 election. But time
has shown that the nation benefited from moving on and being spared the spectacle
of an ex-president on trial.

At this point, too, Congress’ attention is better devoted to solving probiems than to
exacting retribution.

Wide mandate

Rep. John Conyers, chairman of the House Judiciary Committee, wants to create a
commission that would investigate a "broad range" of Bush administration policies,
including:

*Detentions of terror suspects

*"Enhanced interrogation techniques"

*Warrantless wiretapping

*Efforts to conceal the Identity of detainees

*Transfer of prisoners to other countries for detention and interrogation

* "Other policies that the commission may determine to be relevant”

Source: H.R, 104
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Republicans battle a truth commission-Salon.com

Republicans rolled out their arguments against a "Truth Commission” to investigate Bush-era interrogation and

detention issues at a Senate Judiciary Committee hearing today. They're pretty predictable.

Sen. Arlen Specter, R-Pa., insists the Justice Department can handle the job of investigating Bush-era abuses --
ignoring the fact that, so far, the Obama administration hasn't seemed anxious for the job, and taking his
prerogatives as a senator unusually lightly. Specter also worried a truth commission would become a "fishing
expedition.” Sen. John Comyn insisted Congress has already investigated all these aflegations and a commission

would be "an indictment of congressional oversight responsibilities.” Yes, Sen. Comyn, it would be.

Reagan-era Justice Department official David Rivkin insisted a commission amounted to "outsourcing” law-
enforcement responsibilities to political appointees. I later debated Rivkin on "Hardball,” and ! pointed out that the
commission is envisioned as a fact-finding enterprise, not as a law-enforcement endeavor, but he dismissed me with
something along the lines of "if it walks like a duck ...” That's a point of law I'm not familiar with, not being a

lawyer myself.

Rivkin is an interesting figure: He's never met a Bush power grab or anti-terror policy he couldn't defend. As Glenn
Greenwald recently wrote, Rivkin has consistently opposed international efforts to prosecute Americans for war
crimes like the International Criminal Court, or an Italian court's decision to indict CIA agents who kidnapped a
Muslim cleric in Milan and rendered him to Egypt. He has insisted enly U.S. officials can prosecute such abuses, but
he's lobbied against such prosecution. *Obama and the Democratic Congress are entitled to revise and reject any or
all of the Bush administration’s policies,"” he wrote recently in the Washington Post. "But no one is entitled to hound
political opponents with criminal prosecution, whether directly or through the device of a commission, and those

who support such efforts now may someday regret the precedent it sets.”
S0 according to Rivkin, other countries can't prosecute such abuses, only we can. But we shouldn't. Got it.

He made much the same point in his testimony today: At today's hearing, Rivkin opposed any kind of investigation
or prosecution: "Attempting to prosecute your political opponents at home, or facilitating their prosecution abroad,
is like pouring acid on the machinery of democracy," he told the Leahy hearing. But later, on "Hardball," he made a
little news, because he said he would prefer a Justice Department investigation and prosecution, if warranted, of

Bush administration abuses, rather than a private citizens or congressional investigation.
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"I have nothing against a preliminary investigation driven by career investigators in the Justice Department,” he told
me and Chris Matthews. "If career people decide to prosecute, it's regrettable, but I see no moral problem with that.”
T would likewise prefer a criminal investigation and prosecution to a truth comsmission, but I'm not sure they're
mutually exclusive -- and I'm not sure the Obama Justice Department has the stomach to lead with a prosecutorial

approach.

Two-thirds of the American people want to see some kind of investigation (a plurality prefer a criminal probe to a
mere fact-finding commission). The Democrats can't get away with doing nothing after this lawless eight years.
They can't let stand Bush officials' claims to be above the law. That conception of the absolute power of the
presidency to violate human rights and break the law was rejected last November. I think Leahy is looking to start

with what he can get. We'll see how far this crusade goes.

-- Joan Walsh

Ehe New YJorkEimes

March 4, 2009
EDITORIAL

The Tortured Memos

We had two powerful reactions this week after the C.I.A. admitted to destroying 92
videotapes of interrogations that may involve torture and the Justice Department
released several of the legal manifestos that former President George W. Bush used to
justify mangling the Constitution after Sept. 11, 2001.

We were horrified to be reminded that the nation still has not plumbed the depths of
the Bush administration’s abuses. At the same time, it was a relief to see President
Obama beginning to make good on his promise of greater transparency.

While the C.I.A.’s admission was made in legal proceedings, the government
voluntarily released the Justice Department memos. A lot more transparency is
needed. The documents do not include memos justifying harsh interrogations nor
those justifying Mr. Bush’s decision to authorize illegal eavesdropping on Americans,
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The Bush administration admitted last year that the chief of the spy agency’s
clandestine service had ordered the destruction of tapes showing the interrogations of
two Al Qaeda suspects, who may have been subject to the torture technique known as
waterboarding.

But the Central Intelligence Agency redacted the number of tapes destroyed when it
provided an accounting for a federal lawsuit that seeks release of its interrogation
records. On Monday, the Justice Department said there were 92 — a stunning amount
of evidence-shredding that needs further scrutiny.

The released memos were written by the Justice Department’s Office of Legal
Counsel, which is supposed to ensure policies comply with the Constitution and the
law. They make it chillingly clear how quickly that office was rededicated to finding
ways for Mr. Bush to evade, twist or ignore both. Some low points:

* In an Oct. 23,2001, memo, John C. Yoo, then a Justice Department lawyer,
explained how Mr. Bush could ignore the Fourth Amendment and the Posse
Comitatus Act and deploy the military within the United States in “anti-terrorist
operations.” In the same memo, Mr. Yoo argued that Mr. Bush could also suspend
First Amendment rights to free speech and a free press.

* On March 13, 2002, Jay Bybee, the head of the office at the time, wrote that Mr.
Bush could ignore the Geneva Conventions and the anti-torture treaty. Mr. Bybee,
who now has a lifetime seat as a judge on a federal court, said Mr, Bush was free to
send prisoners to countries known to employ torture — a practice known as
extraordinary rendition — as long as there was no agreement to do the torturing,

« On Jan. 15, 2009, five days before Mr. Bush left office, Steven G. Bradbury, the
head of the counsel’s office in Mr. Bush’s second term, repudiated the earlier memos
and tried to excuse them by saying they were made “in a time of great danger and
under extraordinary time pressure.” They were, but that should have led honest
lawyers to exercise extra prudence, not to rush into sweeping away this country’s
most cherished rights.

The Justice Department’s internal ethics office is reviewing these and other memos
and trying to decide whether political appointees knowingly twisted their
interpretations of the law to provide legal cover for decisions made by the White
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House. At least two Congressional committees are, quite rightly, also looking into
these issues.

Patrick Leahy, chairman of the Senate Judiciary Committee, is holding a hearing on
Wednesday into the creation of a bipartisan inquiry into the range of Mr. Bush’s
abuses and has raised the possibility of granting immunity to witnesses. We are
skeptical about immunity, but we are looking forward to hearing a careful debate
about how to proceed toward the essential goal: providing Americans with as much
truth and accountability as possible about their government’s actions.

March 2, 2009, 12:24 pm
A Truth Commission for the Bush Era?

First, Find Cur What Happened

David Cole, a professor at Georgetown University Law Center, is the author, most recently, of
“Justice At War: The Men and Ideas That Shaped America’s ‘War on Terror.””

Why are so many so afraid of the truth? Senator Patrick Leahy’s proposal that a nonpartisan truth
commission be appointed to investigate possible crimes committed in the “war on terror” has
sparked criticism from a wide range of Republicans, all of whom urge us to look forward, not
backward. But in the face of credible evidence that high-level Bush administration officials
authorized torture, a crime against humanity, the least we should do is undertake a serious,
independent investigation.

As a legal matter, we are compelled to investigate by the Convention Against Torture, a binding
treaty, that requires its signatories to investigate and refer for possible prosecution credible
evidence of torture under their jurisdiction.

It may have been wrong, but not criminal, to rely on flawed legal advice from the Justice Department’s
Office of Legal Counsel.

That obligation has been triggered by, among other things, the admissions that C.LA.
interrogators used waterboarding on at least three suspects with the express approval of Vice
President Dick Cheney and other Cabinet officials, and by the finding of Susan Crawford, head
of military prosecutions at Guantanamo, that interrogators there, acting under orders of then
Defense Secretary Donald Rumsfeld, tortured Mohammed al-Qahtani. If we do not investigate
such evidence, foreign courts have the right to pursue torture prosecutions of U.S, officials under
the principle of “universal jurisdiction.”
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As a moral matter, investigation is also the right thing to do. The United States has committed
grave wrongs in past security crises, most infamously when we interned over 110,000 Japanesc
and Japanese Americans during World War II. It took us more than 40 years to do it, but the
United States eventually acknowledged its wrong in 1988, when Congress officially apologized
and paid reparations to the surviving internees. We should not wait 40 years to admit our
mistakes this time around.

Some complain that a truth commission is not enough - and that crimes require criminal
prosecutions. Depending on what the evidence shows, prosecution may be the appropriate
response in the long run, but for the moment, it is not yet obvious.

For example, it may have been wrong, but not criminal, to rely on flawed legal advice from the
Justice Department’s Office of Legal Counsel that waterboarding was not torture; the legal
advice itself may have been morally repugnant and professionally incompetent without
necessarily being criminal. At this point, it is too early to conclude that prosecution is either
required or ruled out. But it is too late to deny that a serious independent investigation is
necessary.

Washington Post 02/12/2009
Public Supports Investigations of Bush Misdeeds

Jill Lawrence writes for USA Today: “The Bush administration's anti-terror policies have generated
controversies, lawsuits and indelible images such as those of abuses at Abu Ghraib prison in Iraq.

"They've also given rise to multiple opinions on whether to investigate, prosecute or just move on."

President Obama showed no appetite on Monday night for Sen. Patrick Leahy's proposed truth and

reconciliation commission to investigate Bush administration misdeeds. Obama said he'd rather look forward
than backward. But the public appears to believe we can do both at the same time.

In a separate story, Lawrence writes: “Even as Americans struggle with two wars and an economy in tatters, a
USA Today/Gallup Poll finds majorities in favor of investigating some of the thorniest unfinished business
from the Bush administration: Whether its tactics in the "war on terror” broke the law.

"Close to two-thirds of those surveyed said there should be investigations into allegations that the Bush team
used torture to interrogate terrorism suspects and its program of wiretapping U.S. citizens without getting
warrants. Almost four in 10 favor criminal investigations and about a quarter want investigations without
criminal charges. One-third said they want nothing to be done.

"Even more people want action on alleged attempts by the Bush team to use the Justice Department for
political purposes. Four in 10 favored a criminal probe, three in 10 an independent panel, and 25% neither."

Joallwalsh
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Republicans battle a truth commission-Salon.com

Republicans rolied out their arguments against a "Truth Commission" to investigate Bush-era interrogation and

detention issues at a Senate Judiciary Committee hearing today. They're pretty predictabie.

Sen. Arlen Specter, R-Pa., insists the Justice Department can handle the job of investigating Bush-era abuses -
ignoring the fact that, so far, the Obamna administration hasn't seemed anxious for the job, and taking his
prerogatives as a senator unusually lightly. Specter also worried a truth commission would become a "fishing
expedition.” Sen. John Comnyn insisted Congress has already investigated all these allegations and a commission

would be "an indictment of congressional oversight responsibilities.” Yes, Sen. Cornyn, it would be.

Reagan-era Justice Department official David Rivkin insisted a commission amounted to “outsourcing” law-
enforcement responsibilities to political appointees. I later debated Rivkin on “Hardball," and I pointed out that the
commission is envisioned as a fact-finding enterprise, not as a law-enforcement endeavor, but he dismissed me with
something along the lines of "if it walks like a duck ..." That's a point of law I'm not familiar with, not being a

lawyer myself.

Rivkin is an interesting figure: He's never met a Bush power grab or anti-terror policy he couldn't defend. As Glenn
Greenwald recently wrote, Rivkin has consistently opposed international etforts to prosecute Americans for war
crimes like the International Criminal Court, or an Italian court's decision to indict CIA agents who kidnapped a
Muslim cleric in Milan and rendered him to Egypt. He has insisted only U.S. officials can prosecute such abuses, but
he's lobbied against such prosecution. "Obama and the Democratic Congress are entitled to revise and reject any or
all of the Bush administration’s policies," he wrote recently in the Washington Post. "But no one is entitled to hound
political opponents with criminal prosecution, whether directly or through the device of a commission, and those

who support such efforts now may someday regret the precedent it sets.”
So according to Rivkin, other countries can't prosecute such abuses, only we can. But we shouldn't, Got it.

He made much the same point in his testimony today: At today’s hearing, Rivkin opposed any kind of investigation
or prosecution: "Attempting to prosecute your political opponents at home, or facilitating their prosecution abroad,

is like pouring acid on the machinery of democracy,” he told the Leahy hearing. But later, on "Hardball,” he made a
little news, because he said he would prefer a Justice Department investigation and prosecution, if warranted, of

Bush administration abuses, rather than a private citizens or congressional investigation.

"I have nothing against a preliminary investigation driven by career investigators in the Justice Department,” he told
me and Chris Matthews. "If career people decide to prosecute, it's regrettable, but I see no moral problem with that,"
I would likewise prefer a criminal investigation and prosecution to a truth commission, but I'm not sure they're
mutually exclusive -- and I'm not sure the Obama Justice Department has the stomach to lead with a prosecutorial

approach,
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Two-thirds of the American people want to see some kind of investigation (a plurality prefer a criminal probe to a
mere fact-finding commission). The Democrats can't get away with doing nothing after this lawless eight years.
They can't let stand Bush officials' claims to be above the law. That conception of the absolute power of the
presidency to violate human rights and break the law was rejected last November. I think Leahy is looking to start

with what he can get. We'll see how far this crusade goes.

~- Joan Walsh

Former FBI Director, Army General, And Others Call for Commission to Investigate Post 9/11
Detainee Treatment Policies

Published on Feb 19, 2009 - 9:16:26 AM

Email this article Printer friendly page
By: Constitufion Project

Washington, D.C. Feb. 19, 2009 - Leaders from across the political spectrum, including a former FBI director, an
Army general who investigated detainee abuse at Abu Ghraib, and a former Under Secretary of State, today called
upon President Qbama to appoint a non-partisan commission to examine policies related to the detention, treatment,
and transfer of detainees following the September 11 tervorist attacks. The commission would investigate the
government's alleged detainee abuse and related constitutional and legal violations.

Here is the full statement:

"We urge President Obama to appoint a non-partisan commission of distinguished Americans to examine, and
provide a comprehensive report on, policies and actions related to the detention, treatment, and transfer of detainees
after 9/11 and the consequences of those actions, and to make recommendations for future policy in this area.

We believe all members of the commission must have reputations for putting the truth and the respect for our
nation's founding principles ahead of any partisan advantage. Members should be persons of irreproachable
integrity, credibility, and independence. Leading academics, retired judges and government officials, retired military
officers and intelligence officials and human rights experts are examples of the types of profiles that should be
sought. The President should solicit recommendations from the majority and minority leaders in both houses in the
process of choosing commission members."

There has been growing bipartisan support for the proposal of an investigatory commission to account for the
policies of the last eight years. House Judiciary Chairman John Conyers (D-Mich.) introduced legislation, co-
sponsored by Representative Walter Jones (R-N.C.), to establish a commission to investigative former President
Bush's abuse of war powers and civil liberties. Senate Judiciary Chairman Patrick Leahy (D-V.T.) called for a
commission to investigate the policies related to the detention and treatment of detainees and other practices in a
speech at Georgetown University.
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"The Constitution Project believes that an investigative commission is a critical step in reaffirming our nation's
commitment to the rule of law," said Policy Counse! Becky Monroe. "We need a full understanding of the failures of
the recent past in order to avoid making the same mistakes in the future. A non-partisan commission, removed from
the influence of politics, is the best way to accomplish this goal."

Signatories to the statement include: Juan E. Mendez, President of the International Center for Transitional Justice;
Thomas Pickering, former Under Secretary of State for Political Affairs; William S. Sessions, former federal judge
and Director of the Federal Bureau of Investigations; Major General Antonjo M. Taguba, USA (Ret.); and Rev. Dr.
John H. Thomas, General Minister and President of the United Church of Christ. Eighteen organizations have also

signed on to the letter, including the Constitution Project. A full list is available here:

http://www constitutionproject.org/pdfiaccountability_statement.pdf

According to Ms. Monroe, *A commission will help both the President and Congress develop sound policies that
defend constitutional safeguards and promote nationa! security as we move forward."”

In 2005, the Constitution Project’s Liberty and Security Committee called for an investigation into detainee abuse
allegations. The statement spoke of the "need for a high- level, broad-gauged panel to assess the national security,
foreign policy and human rights implications of the issue."

Today's Cheice Stories | Mar. 5th, 2009
In Support of Leahy's "Truth Commission"

The Exception Editorial
By Exception Stafls February 16, 2009

We the people of the United States, have never given the government the right to torture anyone.
Just to be sure there would never be any confusion, a specific Amendment to our Constitution,
the Eighth, explicitly forbids the practice:

FExcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted.

George W. Bush took an oath to preserve, protect and defend the Constitution of the United
States. There is mounting evidence that Mr. Bush and members of his administration are guilty
of high crimes such as torture, suspending the right to a fair trial and wiretapping without
warrants. Mr. Bush may have escaped impeachment while in office, but that does not mean he
should escape justice.

Americans of all political affiliations should fully support an investigation into the alleged
crimes of the Bush regime.

The "truth commission" proposed recently by Senator Patrick Leahy of Vermont is a start in the
right direction. The panel, which we hope would be nonpartisan, would have subpoena power
although it would not criminally charge anyone. Some say the panel does not have enough
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power, although if evidence of criminal activity is uncovered, there could be charges brought
afterwards.

Bush defenders claim that by showing no American is above the law, we would inspire Al-
Qaeda. But Usama bin Laden is not sitting in a cave taking his cues from C-Span, as some Bush
supporters now argue. If the Bush administration has tortured suspected terrorists, Al-Qaeda
already knows it; if they have not, then the Bush administration’s lackeys should have nothing to
fear. If anything, bringing Mr. Bush to justice weakens the terrorist's hands by demonstrating the
superiority of our democratic form of government.

The idea that political elites may make an exception to the law, to defend their view of State
security, extends back to the Roman dictatorships and finds its purest expression in the rise and
rule of Adolf Hitler.

And we all know what happens once the people give their consent to this type of political
perversion. The Republic dies and liberty is lost forever.

Editorial: Truth commission to investigate Bush-
era wrongdoings needed

By: Editorial Board | Minnesota Daily (U. Minnesota)

Posted: 2/11/09

The compulsory cleansing of the Bush era so far has been seen in real policy. The closure of Guantanamo
Bay Prison and the stimulus bill working its way through Congress are examples. But secondary to policy,
there needs to be a consensus that the transgressions of the Bush administration were not acceptable.
The nation needs closure.

Sen. Patrick Leahy, D-Vt., recently proposed in a speech a truth commission that has the potential to
establish that consensus, Leahy said that the commission would look into the political moves at the
Justice Department, the abuse of detainees and authorization of warrantless wiretapping. Moreover,
Leahy, the chairman of the Judiciary Committee, stated the commission wouldn't have the power of
criminal prosecution, but rather would hold subpoena authority.

U-WIRERepublicans have predictably balked at his suggestion - the leading Republican on the panel,
Rep. Lamar Smith from Texas called it a political scheme. So goes the rhetoric of a politically battered
party that would rather sweep away its numerous transgressions than hold them up to any sort of
proper and independent scrutiny.

Truth is an adversary of the guifty. And truth sets precedent.
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That's been the purpose of truth commissions the world over, from South Africa to Chile. If nothing else,
Leahy's commission would send a message to future administrations that torture, spying on American
citizens without warrant, suspending habeas corpus and keeping innocent prisoners locked up for years
will not go unnoticed. History might repeat itself. But if it's accurately recorded, it can at least serve as
an indication of the reach of unchecked power.
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BODY:

A growing chorus of critics is demanding the creation of a special commission to
“investigate” the Bush administration's alleged abuses of power, especially
prosecution of the war on terrorism. Senate Judiciary Committee Chairman Patrick
Leahy called for a "truth commission" last week, and House Judiciary Committee
Chafrman John Conyers Ir. has introduced legisiation to establish a National
Commission on Presidential War Powers and Civil Libertles.

For his part, President Obama has reacted coolly to calis to investigate Bush officials.

Obama is right to be skeptical; this is a profoundly bad idea -- for policy and,
depending on how such a commission were organized and operated, for legal and
constitutional reasons.

There is nothing new about "blue ribbon" commissions. Notable examples are the
Warren Commission, established by President Lyndon Johrison to review the
circumstances of President John F. Kennedy's assassination, and the Sept. 11
commission, organized by Congress to consider the intelligence and security failures
surrounding the events of that day in 2001.

Because of their unique organizations, these commissions often exist outside of the
Constitution's three branches of government -- as would be the case with Conyers's
proposed National Commission on Presidential War Powers and Civil Liberties. Under
that proposal, introduced in the House as H.R, 104, there would be nine members,
one selected by the president and the others appointed by the congressional
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leadership. Its charge would be to "investigate relevant facts, circumstances and law
surrounding” various Bush administration policies, including the use of enhanced
interrogation methods and domestic "warrantless" electronic surveillance, and report
its conclusions and recommendations to Congress and the president.

The Constitution requires that anyone exercising significant authority under federal
law be appointed by the president with the Senate's advice and consent, or by
department heads or the courts in the case of lower-level! officials. So the
commission would be unlawful if it served anything but an advisory role. The
separation of powers also requires that officials exercising executive authority, such
as the power to investigate potential violations of federal law with a view toward
prosecution, be subject to presidential removal -~ at least for good cause. A
commission designed to investigate aileged criminal conduct by particular individuals
-- especially a commission with subpoena power -- also raises serious concerns
about due process that could render it unconstitutional.

On its face, Conyers's proposed commission appears advisory, but many of its
advocates clearly expect more than suggestions in the way of results. Conyers
himself has suggested that the statutes of iimitations applicable to criminal offenses
for "torture” and "war crimes" be extended as part of his effort to rein in the imperial
presidency. Leahy's model would be even more questionable, since that body would
have the power to offer participants immunity from prosecution -- usually an
executive or congressiona! function. Clearly, much depends on how any such
commission would operate and on the nature of its conclusions and
recommendations.

In particular, any effort to determine individual criminal responsibility may undercut
a commission’s "advisory" nature because of the offenses at issue. At least some of
these would also be violations of international law and, as such, arguably subject to
claims of universal jurisdiction by forelgn states. A determination of criminal conduct
-- especially if it Is the only "authoritative" statement on the subject by a U.S.
governmental body -~ could serve as a pretext for the international prosecution of
individuals. Doubtless, many advocates of such a commission, who aiso have been
among the most vociferous Bush critics throughout the war on terrorism, hope for
exactly that result.

They should think twice. Attempting to prosecute political opponents at home or
facilitating their prosecution abroad, however much one disagrees with their policy
choices while in office, is like pouring acid into our democratic machinery. As the
history of the iate, unlamented independent counsel statute taught, once a Pandora's
box is opened, its contents can wreak havoc equally across the political and party
spectrum. If, for example, al-Qaeda is nothing more than a criminal conspiracy -- as
some have claimed for many years -- President Obama's charge sheet has aiready
been started. By authorizing continued Predator missile attacks against al-Qaeda
leaders in Afghanistan and Pakistan, he has directly targeted those "civiliaris® with
deadly force. That is a war crime.

Obama and the Democratic Congress are entitled to revise and reject any or all of
the Bush administration's policies. But no one is entitled to hound politicai opponents
with criminal prosecution, whether directly or through the device of a commission,
and those who support such efforts now may someday regret the precedent it sets.
Claims that the Bush administration abused presidential powers have been
thoroughly reviewed by several congressional committees, and the Justice
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Department is capable of considering whether any criminal charges are appropriate.
If H.R. 104 or a similar bill is passed by Congress, Obama should nip in the bud this
recipe for a continuing political vendetta and veto the legislation.

The writers are Washington lawyers who served in the Justice Department during the
administrations of Ronald Reagan and George H.W, Bush.
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No New Torture Probes

By Jack Goldsmith
Wednesday, November 26, 2008; Page A13

There has been much speculation about how the Obama administration will deal with
what many view as the Bush administration's harsh, abusive and illegal interrogation
program. Some have called for an investigation by Congress or the Justice Department,
possibly leading to criminal sanctions. Others think such investigations are infeasible or
would smack of political retribution, proposing instead that a bipartisan commission look
into the mater.

These are all bad ideas. They would bring little benefit, and they would further weaken
the Justice Department and the CIA in ways that would compromise our security. (I
worked at the Justice Department from 2003 to 2004 on issues that probably would be
subject to new investigations, so readers should consider my views accordingly.)

To begin with, all of the relevant facts -- who approved what, what the legal opinions say
and what actually happened -- are well known inside the government. The interrogation
and related programs have been extensively scrutinized in public sessions of Congress, in
many classified sessions by congressional intelligence committees, in several
investigations by the CIA inspector general and the Justice Department's Office of
Professional Responsibility and by the special prosecutor investigating the destruction of
interrogation tapes.

These investigations were politically necessary, and the Obama administration should let
them continue. When they are complete, the administration should disclose the facts and
documents (including legal opinions) that can be made public without jeopardizing
national security. To be credible, the disclosures should include information on the
assenting role of congressional leadership as well as Clinton-era actions and legal
opinions on issues such as rendition and targeted killing that were precursors to what the
Bush administration did.

But we should also recognize the costs of these investigations. Second-guessing lawyers'
wartime decisions under threat of criminal and ethical sanctions may sound like a good
idea to those who believe those lawyers went too far in the fearful days afier Sept. 11,
2001. But the greater danger now is that lawyers will become excessively cautious in
giving advice and will substitute predictions of political palatability for careful legal
judgment.

This was a serious problem before Sept. 11, and many believe it led to governmental
structures and attitudes that precluded detection of the Sept. 11 plot. "I know from my
work on this committee for the past 10 years that lawyers at CIA sometimes have
displayed arisk aversion in the advice they give their clients," Democratic Sen. Bob
Graham said during 2002 Senate intelligence committee hearings. Graham was typical
then in complaining about "cautious lawyering" and in noting that "we are not living in
times in which lawyers can say no to an operation just to play it safe."
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The investigations and public recriminations of the past few years have led many
government lawyers to be more risk-averse and politically sensitive than ever. They have
also had a harmful effect on the lawyers' clients, especially in the CIA. In response to the
many investigations, CIA officials are "lawyered up" and are drawing down their legal
liability insurance. None of these officials are likely to go to jail. But the ordeal of
answering subpoenas, consulting lawyers, digging up and explaining old documents, and
racking one's memory to avoid inadvertent perjury is draining, not to mention distracting,
for those we ask to keep the country safe.

And worse, it has spooked the intelligence community. When the CIA was asked to
engage in aggressive tactics early in the Bush administration, it knew from bitter
experience that the political winds would change and that it might be subject to
"retroactive discipline." And so it sought approval from the president and his Cabinet,
informed congressional leadership many times about what it was doing and got what it
thought were airtight legal opinions from the Justice Department.

But these safeguards failed, and the CIA is once again mired in investigation and
controversy. The lesson learned by many at the agency is that politically sensitive
counterterrorism actions should be avoided, even if they are deemed legal and even if
they have the express approval of political officials. We are going to be living with this
skittishness for a long time, to the detriment of our security.

Yet another round of investigations during the Obama administration, even by a
bipartisan commission, would exacerbate this problem. It would also bring little benefit.
The people in government who made mistakes or who acted in ways that seemed
reasonable at the time but now seem inappropriate have been held publicly accountable
by severe criticism, suffering enormous reputational and, in some instances, financial
losses. Little will be achieved by further retribution.

The best way for the Obama administration to establish a record of what happened under
President Bush without further debilitating our national security system is simply to let
the many current investigations run their course.

Jack Goldsmith, a Harvard Law School professor, is the author of "The Terror
Presidency"” and a member of the Hoover Institution Task Force on National Security and
Law. From 2003 to 2004, he served as assistant attorney general in the Justice
Department’s Office of Legal Counsel.
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There is an ongoing debate at the highest levels of government about what to do
about alieged illegal conduct of the Bush administration. House Speaker Nancy Pelosi
favors prosecutions, the Senate Judiclary Committee will hold a hearing Tuesday on
Chairman Patrick Leahy's plan to establish a South African-style "truth
commission," and President Obama has spoken variously about prosecuting
"tnstances of wrongdoing" or "moving forward” by putting past mistakes behind us.

A truly independent and non-partisan inquiry might prove interesting, as many of the
most controversial positions of the Bush administration appear to have already been
embraced by the Obama team. During confirmation hearings, both Attorney General
Eric Holder and Solicitor General nominee Eiena Kagan testified that America is at
"war" and al Qaeda suspects captured far from the battlefield may be lawfully
detained for the duration of hostilities without trial. The Justice Department deciared
last month that detainees outside U.S. territory have no right of access to American
courts.

CIA Director Leon Panetta said during his confirmation hearing that the agency might
continue "extraordinary rendition” practices in which terrorist suspects are seized
abroad and transferred to third countries for interrogation; and if the interrogation
techniques permitted by the president's Jan. 21 executive order are "not sufficient”
to get information from a detained terrorist about a future attack, Mr. Panetta said
he would seek "additional authority."

Some may honestly belleve that "lies” by the Bush administration deceived a
reluctant Congress into supporting the removal of Saddam Hussein from power; but
a competent Inquiry would reveal that - years before President Bush left the
governar's mansion in Texas for the White House - the Senate unanimously
approved the "Iraq Liberation Act” calling for the replacement of Saddam by a
democratic regime.

Even the hated "presidential signing statements" once denounced as unconstitutional
by the American Bar Assoclation, might not be behind us, as Professor Dawn
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Johnsen, nominated to head the Justice Department's important Office of Legal
Counsel, acknowledged in a 2007 law review article that "Presidents do have the
authority to refuse to comply with statutes,” giving as an example the more than
500 legislative vetoes that have been enacted by Congress since the Supreme Court
declared them unconstitutional in 1983. "Consistent with Chadha,” she wrote,
"presidents view such provisions as unconstitutional and do not comply with them.
..." This was, of course, the most frequent reason for signing statements in each of
the past four presidential administrations

As fun as such an inquiry might be, there were things in Sen. Leahy's Feb. 9
Georgetown Unlversity remarks in which he first proposed the "truth commission”
that raise concerns about whether we would likely wind up with an Independent,
nonpartisan inquiry. To begin with, comparing the alieged legai shortcomings of the
Bush administration with the brutal torture and murder of an estimated 20,000
South Africans - many of them burned alive - is absurd, Mistakes were made, but
this is hardly a national crisis.

Far more troubling was Mr. Leahy's other example of what he has in mind: the
1975-76 Church Committee that investigated illegal activities by the CIA and FBI. We
remember it well. Headline-hunting senators on both sides of the aisle competed to
see who could make the most sensational claims to get their names on the front
pages; and when it was over the public was left with a very misleading image of our
intelligence community and the fine men and women who serve therein.

We are not suggesting there were not serious mistakes made that were addressed
during the Church hearings. But many of the allegations were greatly overstated. An
article in the current issue of the Indiana Law Journal, based on an examination of
more than 700 pages of recently declassified CIA “family jewels” documents,
concludes that but a single activity - the secret testing of LSD on unconsenting
Americans - was clearly unlawful at the time. That program was terminated during
the Kennedy administration, a dozen years before the Church inquiry.

To mention perhaps the most egregious overstatement, it was repeatedly asserted
during the Church hearings that the CIA had been "assassinating” people around the
world - a theme Hollywood perpetuates today. One had to struggle through reams of
reports to {earn that, in the end, the Church Committee could not find a single
instance in which the CIA had ever "assassinated" anyone - and CIA directors had
years earlier issued directives prohibiting any CIA involvement with assassination. It
is true that, pursuant to orders from President Kennedy, the CIA repeatedly
attemnpted to assassinate Fidel Castro; but Castro's blatant efforts to overthrow other
governments in Latin America arguably made him a lawful target for lethal measures
of collective self-defense,

When the Carter administration took office following the Church hearings it decided
to prosecute two senior FBI officials who - following procedures approved by
presidents and attorneys general since FDR - authorized warrantiess searches
(against targets not connected to a foreign power) in an effort to prevent a major
terrorist attack on a U.S. military base. Both were convicted of felonles. In the years
that followed, it was extremely difficuit to get FBI agents to volunteer for counter-
terrorism assignments. (One of us-spent 11 years supervising FBI counterterrorism
and counterinteliigence efforts and observed this refuctance personally.) The risk-
avoidance culture and excessive rastrictions on gathering intelligence that resuited
from the Church hearings and other congressional attacks on the intelligence
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community were major factors in our failure to prevent the Sept. 11 attacks.

The Foreign Intelligence Surveiliance Court of Review noted in 2002 that every court
to decide the issue held the president has independent constitutional power to
authorize warrantless foreign intelligence surveillance, adding that Congress "could
not encroach on the president's constitutional power™ by mere statute. Just last
August, this same court reaffirmed the existence of a foreign intelligence exception
to the Fourth Amendment's warrant requirement. Candidly, these legal issues are far
more complex than some critics would have us believe, and a new Church
Committee-like public inquiry might easily have a stmilar chilling effect on our ability
to recruit good peopie for future counterterrorism activities.

Were mistakes made during the last administration in the struggle against al Qaeda?
Certainly. But rather than risking a partisan witch hunt that could weaken our abillity
to defend America against future terrorist attacks, we believe President Obama was
correct when he declared America should focus on the future. And speaking of
mistakes, after leaving the Department of Justice, Griffin Bell remarked to one of us
that his biggest regret from his service as Carter administration attorney general was
having approved the prosecution of those FBI officlals.

P.X. Kelley is a retired general and served as the 28th commandant of the Marine
Corps and a member of the Joint Chlefs of Staff 1983-87. Oliver "Buck" Revell is a
former FBI associate deputy director for investigations. During 30 years of service,
he supervised FBI counterintelligence and counterterrorism nvestigations. Robert F.
Turner is a professor and worked as a Senate staff member during the Church
hearings and later as acting assistant secretary of state for legisiative affairs.
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