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onsite cleanup work, either immediate meas-
ures and/or long-term remedial construction,
had occurred at 147 of the 343 sites. (Immedi-
ate measures at 105 sites; remedial construc-
tion underway or complete at 34 sites, eight
sites had both immediate measures and reme-
dial construction.) Some sites with immediate
measures have progressed to later stages of re-
medial activity as shown in table 7-2. No on-
site cleanup had occurred at 196 of the 343 sites
surveyed (57 percent). There were 100 sites
with studies only and 96 sites with no reme-
dial activity at all.

Based on EPA records, the Campaign was
able to assess the cleanup progress through the
end of fiscal year 1984 for all 552 NPL sites (in-
cluding six delisted sites where cleanup is com-
pleted), The group found that there has been
no onsite cleanup (either immediate measures
or remedial construction) at 332 NPL sites.
Some form of remedia action (RI/FS, design,
or construction) had begun at 120 sites. There
were immediate measures underway at 100
more sites.

The Campaign's study focused on the stage
of remedia activity at NPL sites and did not
examine what kinds of remedial activities were
occurring and whether the remedies would
provide effective long-term control of threats
to human health and the environment. OTA’s
own review of EPA Records of Decision (RODS)
for remedial actions at NPL sites and the site
activities described in the Campaign’'s report
suggests that both the EPA and Campaign fig-

ures overstate the progress made in cleaning
up Superfund sites. Many of the remedia ac-
tions taken do not represent a final or perma-
nent remedy providing for the removal, de-
struction, or treatment of the wastes and the
decontamination and, where feasible, restora-
tion of the site. Such remedial actions require
more technical oversight than the early meas
ures that now account for most program activ-
ity. (See table 7-3 and the discussion in chapter
2 of this report,) Of 24 RODS reviewed, 10 were
for initial remedial measures to dea with im-
mediate problems at the site. Of the 14 reme-
dial actions, six involved complete or partial
remedies with additional measures to effective-
ly deal with site releases and contamination
still under study. Three remedial actions pro-
vided for replacement or treatment of the
threatened water supply; three others involved
only partial or surface removals with source
control measures. Only eight sites had a final
or permanent remedial action underway (these
eight are in addition to the six sites where EPA
says cleanup has been completed). The RODS
indicate that completion of remedial construc-
tion at many sites will not result in site cleanup
or a fina remedy, Additional remedia activi-
ties at these sites may continue for years or may
be required at some later time.

It may take many years for cleanups at cur-
rent NPL sites to be completed and varying de-
grees of oversight and activity will be required
for the duration of each cleanup. At the same
time, more and more sites can be expected to

Table 7.3.—Summary of Remedial Cleanup Approved, 1981 to mid-1984

Number of Initial remedial Final
Cleanup actions approved decisions a/ actions b/ Remedial actions remedies c/
Removal/offsite disposal with/without source control . . . . . . . . 14 6 8d/ 5
Off site removal with incineration . . .. .................... 1 0 1 1
Alternate water supply provided . . . . ..................... 3 1 2 0
Alternate water supply and treatmente/ . ... .............. 2 1 1 0
Treatment f/ . . ... 2 1 1 1
Source control and onsite treatment . . ... ... ... ... ... .. 2 1 1 1
Totals . .o 24 10 14 8

al Total includes two sites and two RODS each which are combined In the above table

b/ Includes planned removals

c/ Final remedies are remedial actions that are intended as the last action at the site and that, If successful, wi Il effectively control releases from the site
d/ Includes three partial remedial actions. e g , surface cleanup, additional remedial measures are still under review

e/ Includes treatment of contaminated drinking water
f/ Includes treatment of contaminated groundwater

SOURCE Of fice of Technology Assessment



enter the system. The RI/FS process can take
up to 18 months to complete, remedial designs
take 9 to 12 months. The whole pre-construc-
tion process can take 3 years once activity has
begun and without any other delays. A range
of from 2 to 5 years from site investigation to
completion of construction. Complex sites, par-
ticularly those with extensive groundwater
contamination, will require more time to as-
sess, and to design and construct a remedy.
Operations, maintenance, and monitoring could
continue for 20 to 30 years or more at sites with
significant groundwater contamination and
cleanup. There will be a continuing long-term
need for technical oversight and monitoring at
a large number of sites.

The rate at which EPA has been able to obli-
gate and spend Superfund appropriations gives
some indication of the agency’s ability to han-
dle a greatly expanded program. Only a small
percentage of funds obligated for remedial ac-
tion actually has been spent on construction
of long-term remedies. With two-thirds of
Super fund’s $1.6 billion obligated, the re-
sources of EPA and State agencies may not be
adequate to manage an accelerating rate of
cleanup activities, even if only for a 2,000 site
NPL. There appear to be significant delays in
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moving sites from the study stage to construc-
tion. A major portion of the $1.6 billion Super-
fund appears to have been obligated for initial
contractor assessments and administrative ex-
penses, creating the probability that the pro-
gram will need very large amounts for reme-
dial construction and, hence, oversight in the
future.

The Campaign found that for 343 sites sur-
veyed, over $100 million had been obligated for
remedial actions out of a total of over $236 mil-
lion in Superfund obligations in those 19 States.
Less than half of the remedial action obliga-
tions were for construction. Of the total monies
obligated, $44 million had been paid out (see
table 7-4).

The slow rate of cleanup and the small por-
tion of obligated funds spent on remedial con-
struction suggests that EPA and State agencies
may not have sufficient resources or person-
nel to carry out the process efficiently. EPA
officials have admitted that the frequent
switching of project officers has been a prob-
lem in maintaining the momentum of cleanup
activities. Retention of experienced, qualified
cleanup supervisors was also identified as a
problem in OTA’s case studies.

Table 7-4.—Superfund Obligations and Expenditures, 19 States, July 1984

Number * Remedial” act ions Total fund - Total funds
State of sites funds obligated obligated expended
California . . . . . . . . . .. 19 $25,478,390 $37,867,020 $1,010,047
Connecticut . 6 1,369,000 49,965
Florida . . .. . . . . . . . 29 6,390,828 1,766,279
lllinois . . . . . . . . . 11 0 4,069,291 678,855
Indiana. . . . ............. 17 0 3,911,401 307,519
lowa ., . . ... 3 0 2,187,014 1,075,276
Maine ... . ............... 5 0 1,639,932 90,306
Massachusetts ... ... ... . . . 15 8,121,800 17,415,68 2,241,413
Minnesota . . . . . .. . . 23 0 5,903,543 908,517
New Hampshire . . . . .. .. .. 10 10,007,018 13,605,340 4,719,449
New Jersey . . . . .. ... .. .. 85 17,885,809 55,004,130 7,049,176
New York . . . . . . .. ... .. 29 11,702,800 31,173,799 8,373,695
North Carolina ., . . . . .. 3 2,374,176 2,364,176 2,364,176
Ohio....................... 23 3,191,125 9,787,656 5,394,571
oregon . . .. ..o 3 0 139,000 2,266
Pennsylvania . . . . . . . . 40 11,440,400 23,575,534 4,110,486
Rhode Island ., ... . . . . . . 6 5,043,570 5,766,831 2,373,831
Vermont . . . . . . . . . .. 2 0 360,000 0
Washington . . . . . .. .. 14 5,000,00 13,820,269 2,346,767

19 State total . . .. ........ 343 $100,235,088 $236,350,445 $44,862,594 ]

SOURCE : Natinal Campaign Against Toxic Hazards, An Assessment of Cleanup Progress at Superfund Sites, September 1984 at 14
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EPA Staffing Needs

The pace at which Superfund remedial ac-
tions are moving through the system suggests
that current staffing levels are not sufficient to
support current Superfund activities. This is
shown by the lag between the number of sites
with RI/FSs and the number of sites where con-
struction is underway and by the percent of ob-
ligated remedial action funds that have been
spent (see tables 7-2 and 7-4). The problems
with effective technical oversight of EPA con-
tractor work revealed in OTA’s case studies is
another indication that EPA staffing may not
be adequate either in the number of technical
staff assigned to a site or in the qudlifications
and experience of those employees.

EPA has greatly expanded the number of em-
ployees allocated to the Superfund program.
Administrator Ruckelshaus testified that the
hiring rate for Superfund is now at the high-
est level that EPA has ever experienced.”
EPA’s authorized Superfund employment has
been increased from 774 workyears in fiscal
year 1983 to 1,357 in fiscal year 1985, This staff-
ing level is needed to support currently planned
activities for only a moderately increased pro-
gram, With this staff, EPA estimates that it
could support about 115 sites in the RI/FS stage
per year, EPA expects that a total of about 200
sites will reach the remedial design and con-
struction stage at the end of fiscal year 1985
(including 68 new designs and 46 new reme-
dia cleanups). About 150 immediate removals
are also projected for fiscal year 1985. By the
end of fiscal year 1986, some kind of remedia
response would have been started at about 400
existing NPL sites. After that, the number of
sites in various phases of response would re-
main fairly constant. EPA has said that there
may be an upper limit of about 600 NPL sites
that EPA can effectively deal with at any one
time. This includes overseeing removals, RI/FSs,
and remedial design and construction.”

12Hearings on HUD-Independent Agencies Appropriations,
1985-Part 1, Before the Senate Committee on Appropriations,
98th Cong., 2d sess., 1984, pp. 302.

13Lee Thomas, statement before the Environmental LawIn-
stitute-A mericanBar Association Superfund Conference, NOV.
29, 1984.

EPA officials are concerned that the agency
may not be able to quickly absorb a significant-
ly expanded number of cleanups even if addi-
tional funds were made available for more
staff. They have identified the following limita-
tions on the agency’s capacity to expand:

1. Superfund staff and resources are aready
expanding at an exceptiona rate to man-
age projects already in the pipeline,

2. The Federal Government’s competitive
hiring regulations would delay the hiring
and housing of additional new employees
6 to 8 months at a minimum;

3, Intensive training would be required be-
fore the newly hired staff would be fully
effective—at least 2 to 3 months on-the-job
training for nontechnical personnel and
considerably longer for technical per-
sonnel.

4, The private sector support industry for
Superfund would not ‘be able to expand
rapidly enough to allow effective use of a
larger work force for severa reasons. The
analytical laboratory industry, already
operating near capacity, is unlikely to in-
crease its capacity for organic sample anal-
ysis and high hazard sample analysis at a
correspondingly rapid rate. Lead time for
procuring additional, highly specialized
equipment is up to 6 months. It could take
years to find, hire, and train competent
technical staff.

Administrator Ruckelshaus argued that too
rapid an expansion risked increased potential
for fraud, waste, and abuse:

Too large a program pushed at too rapid a
pace could create excessive public expecta-
tions that even with the best of management
and will could not be met. The result could
be—could be—one more case of disillusion-
ment with the ability of Government to pro-
tect and serve the public responsibly.”

EPA’s claimed inability to expand maybe a
consequence of its own policies. Moreover, the
constraints cited by Mr. Ruckelshaus are pri-

“Hearings on Superfund Reauthorize tion Before the Subcom-
mittee on Commerce, Transportation and Tourism of’ the House

Committee on Energy and Commerce, 98th Cong., 2d sess.,
1984, pp. 725-26.




marily short-term constraints of perhaps a year
or two, Some of EPA’s statements seem to as-
sume that Superfund staffing will not increase
much over currently projected levels. This as-
sumption may reflect budget policies more
than actual experience or actual need. EPA has
been able to accommodate the significant
spending and hiring increases in the Superfund
program of the last 3 years, albeit with some
inefficiencies, The capacity—and, more impor-
tantly, the quality—of the private analytical lab-
oratories to accommodate increased need for
chemical analysis for cleanups is a matter that
merits further investigation.

Another assumption in EPA’s projections for
only modest additional Superfund expansion
seems to be that sites are dealt with expedi-
tiously and will not require further attention
after the 2 to 5 years needed to complete re-
medial construction. This view does not reflect
the impermanent nature of many remedial ac-
tions or recent experience with cleanups. Per-
haps EPA is assuming that the States will be
able to take over all oversight of sites with com-
pleted remedial construction. If this is so, then
State staffing needs will continue to grow, and
probably will be largely unmet. Without in-
creases in staffing and resources for Superfund
cleanups, it could take decades to dispose of
the large number of known sites that are an-
ticipated to require remedial action, The 10,000
site NPL seen possible by OTA (see chapter 5)
would clearly require decades under almost
any conceivable program,

OTA does not have information on specific
EPA personnel needs for an expanded num-
ber of remedial actions under Superfund, The
long-term nature of cleanup actions suggests
that long-range planning for hiring, training,
and retaining qualified technical personnel to
oversee cleanups is warranted, Existing infor-
mation provides some indication of the mag-
nitude of future staff needs. EPA estimates that
it requires 2,8 staff workyears to complete a
Superfund remedial action, ” Given the com-

M])()Imlrll,é'w,nr(,hi(:k,/"\S'[‘S\‘\"A‘\‘1(),1 est i monvatHearingson
Superfund Reauthoriz ation Before the Subcommittee on Com-

merce. 1naasixared tHon and Touri sm of the Flouse Committee
o2 Energvand Commerce,98th (2o 11 ¢ ,, 2d sess ., 1984, pp 536.
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plexity and long-term nature of many site
cleanups, this estimate may be low for both the
duration of site activity and the level of man-
agement required. One State Superfund agency
representative has advised OTA that most sites
require a team of several technical specialists
from various disciplines over the 2 to 5 years
required to oversee site activities from initial
investigation to completion of all construction.
(This would suggest a modest estimate of from
4 to 10 staff workyears per site.) More complex
site cleanups would require a larger team and
probably more time. Post-construction opera-
tions, maintenance, and monitoring of the site
will present a continuing need for oversight.

OTA’s review of technical personnel availa-
bility later in this chapter estimates that there
are about 3,750 technical specialists currently
working on Superfund cleanups both inside
and outside of government. There were an esti-
mated 1,000 Federal and 700 State staff posi-
tions (including administrative and technical
jobs) for Superfund and other remedial activi-
ties in 1984. Not all of these people are directly
involved in site activities and so total Super-
fund program employment may not have to in-
crease in direct proportion to the growth in
cleanup expenditures. Assuming that site per-
sonnel currently represent one-half of govern-
ment positions at most, this ratio would sug-
gest that government employment would have
to increase significantly to accommodate an ex-
panding number of cleanups. OTA has esti-
mated that overall demand for technical per-
sonnel could grow to about 22,750 specidlists
in 1990-95 under a moderately expanded level
of funding for cleanups.

New State and Federa positions for techni-
cal specialists to supervise site cleanups will
likely represent a significant share of this in-
creased demand. Even with a significant ex-
pansion in State and Federa technical person-
nel to direct and oversee site cleanups, the
Superfund program will still depend to a great
degree on private contractors for site assess-
ments, design, and construction of remedial ac-
tions for decades.
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State Staffing Needs

State agencies have repeatedly testified that
they do not have enough qualified and experi-
enced staff available to meet their responsibil-
ities under the current program for identify-
ing and ranking sites, consulting with EPA on
site activities and enforcement, and in partici-
pating as the lead agency at some sites. Al-
though some Federal funds are available to the
States, they are limited and almost entirely site
specific. States vary in their ability and will-
ingness to provide funding for these activities.
Remedial staff and funding are concentrated
in a small number of States. Massachusetts,
Michigan, California, New York, New Jersey,
and Tennessee accounted for over 60 percent
of positions in 1983 and 70 percent in 1984.
These States have a total of 201 sites. On a na-
tional average, nearly 75 percent of the posi-
tions are paid for by State monies and about
25 percent are funded by Superfund or other
Federal sources. The percentage of Federal
funding, however, varies greatly by State.

Reliance on State funding for their own staffs
leaves 20 States being able to devote less than
2.5 person years annually to Superfund pro-
gram work. ” EPA is currently projecting that
State lead sites will account for about half of
Superfund site cleanups. Cleanups may fall
short of projections if States do not have
enough technical people to provide direction
and effective oversight,

The Association of State and Territoria Solid
Waste Management Officidls (ASTSWMO) has
testified that States should receive Federal
funding for a number of activities under Super-
fund including site identification, assessment,

8Lazarchick, op. cit., pp. 530.

and investigation and the development and im-
plementation of State contingency plans.
Funds are needed to support enforcement,
health studies, equipment, and staff training,
These funds are in addition to funds that States
might receive as part of a site-specific cooper-
ative agreement.

A survey done by ASTSWMO in December
1983 for EPA’s study of State participation in
the Superfund program required by Section
301(a)(N(E) of CERCLA concluded that States
would have to increase their total fiscal year
1983 technical staffing levels by 84 percent to
reach optimal levels to support the current
Superfund program (table 7-5). The greatest
need is for staff to oversee site cleanups, State
technical staff allocated to remedial activities
was expected to increase by 65 percent from
1983 to 1984 (from a total of 259 to 428 person
years). These aggregate figures do not reflect
the differences in individual State staffing
levels nor do they differentiate between State-
funded cleanups and Superfund actions.

The ASTSWMO survey also identified the
types of technical specialists needed by the
States. The most critical technical staffing
needs were engineers, hydrologists, and chem-
ists (table 7-5).

Among the constraints identified by the
States in quickly obtaining additional techni-
cal personnel to support remedial activities
were limitations on hiring under State civil
service regulations, problems with the institu-
tional stability of the programs such as hiring
freezes and noncompetitive salaries, Another
constraint on expanding State activities are de-
lays in obtaining private contractors for site
studies, remedial design, and construction due
to competitive bidding and contract review
procedures under State procurement regu-
lations.
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Table 7-5.—Current and Optimal Technical Staffing Levels (Annual totalsfor respondent states in person years) (41 States)

Number of
additional
Number of Number of staff needed Percentage
current optimal (optimal — increase
staff staff current) needed
Civil engineer . . . . . . . .. .. . . . . .. e 15.9 29.0 13.1 82
Sanitary engineer . . . . . ... e 86.6 165.1 78.5 91
Environmental engineer ., . . . . . . ... o 35.7 96.6 60.9 171
Chemist . . ..o 42.0 108.0 66.0 157
Biologist . . . . . . .. , 46.7 55.7 9.0 19
Public health specialist . . . . . . . . . . . . . ... ... ... 46.3 63.6 15,3 33
Geologist/hydrologist . . . . . . . . ... ... . 47,0 119.5 72,5 154
Soil scientist. . . . . ... 14,6 311 16.5 113
Other
Agricultural engineer, . . .., . . . . . . . .o, 0.5 0.3 -0.2 -40
Chemical engineer. . . ... . e 3.1 4,3 1.2 39
Environmental field officer/scientist technician . . . . . . . . . . . 27.2 42.9 15.7 58
Field inspectors . .., .., . oo ah ooy, . 5.0 5.0 0.0 0.0
Investigator. . ..., . . . . . .. ... .. e e e e e e e 0. 1.0 1.0 -
Industrial hygienist . . ..., .., . . . . . . . o, ., 0.8 15 0.7 88
Pharmacist . . . .. .. 1,0 1.0 0.0 0.0
Specialists (radiation solid waste, environmental enforcement,
environmental, pollution control, resource control,
emergency response, water quality) . . .. .................. 119,2 177.0 57.8 48
Toxicologist . ., ..., . . . . . . . . .. Do e e e e e 0.0 0.5 0.5 -
Zoologist . . . ... e 1.0 5.0 4.0 400
Totals .. . o 492.7 907.1 4145 88 °

apercentage Increase of total current technicalstaffneeded to achieve total optimal technical staff

SOURCE ASTSWMO survey US Environmental Protectlon Agency
December 1984

State Participation in the Superfund Program CERCLA Section 301(ai 1)E} Study final report

AVAILABILITY OF QUALIFIED TECHNICAL PERSONNEL
FOR SUPERFUND CLEANUPS

An Overview of Findings

Cleanup of uncontrolled hazardous waste
sites requires a concerted multidisciplinary ap-
proach. The situations often involve great un-
certainty over the amounts, types, and behavior
of the wastes and the appropriateness, feasi-
bility, and effectiveness of various technical re-
medial options. Because of the relatively short
history of a large-scale commitment to clean-
ing up hazardous waste sites, there is not yet

a large cadre of experienced professionals in
this area. As the number and complexity of
public and private cleanup efforts continue to
increase, demand for qualified technical per-
sonnel will grow. Because the availability of
technical specialists could become a short- and
long-term constraint on a greatly expanded
cleanup effort, OTA conducted a study of the
expected demand and supply of professionals
in the required technical specialties.
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Little work has been done in this area. Sta-
tistics on current and future personnel needs
and on the pool of potentially available trained
technical professionals for waste cleanup are
not readily available. Thus, OTA had to assem-
ble information on the available pool of tech-
nical specialists, on the enrollment and train-
ing capabilities of educational institutions, and
on expected levels of future demand for tech-
nical specialists under significantly expanded
public and private cleanups. Estimates of fu-
ture demand were based on current Superfund
staffing needs, contractor surveys and assump-
tions about future funding levels, and extrap-
olations for demand in 5 to 15 years. Severa
technical specialties that appear to be critical
at various stages of Superfund cleanups were
identified.

For a significantly expanded Superfund pro-
gram, OTA’s analysis concludes:

It is probable that substantial increases in
technical personnel needs will accompany
expansion of Superfund. These jobs will
be in Federal and State governments, in
private sector consulting firms, and in the
internal environmental management groups
of private corporations active in cleanups.
The overall number of new positions to be
created is somewhat small when com-
pared to employment in the national econ-
omy as a whole. However, this increase is
several times more than the nuber of new
graduates in some fields currently pro-
duced by institutions of higher education,
Significant personnel bottlenecks could
develop in the Superfund program. By bot-
tleneck OTA means a condition where em-
ployees would not have the optimum train-
ing, background, or experience for the
work required, and consequently the qual-
ity of responses and cleanups could suf-
fer, Even moderate increases in the num-
bers of Superfund cleanups during the
next decade and a shift to more permanent
cleanups could lead to shortages of qual-
ified technical specialists.

- With few exceptions, the present educa-
tional programs and manpower pools can
supply adequate numbers of basically qual-
ified scientists and engineers.

e There will be difficulty in developing ade-
guate numbers of experienced profes-
sionals for the next decade at least, and yet
the development of such a cadre of quali-
fied supervisory professionals appears to
be the key to the successful implementa-
tion of Superfund.

e There could be some shortages of techni-
cal specialists particularly in the critical
fields of hydrology, ” geological engineer-
ing, and toxicology. The increase could
strain the capabilities of existing institu-
tions over the short term. Over a longer
period it appears that an adequate supply
of technically trained people would be-
come available as more students are at-
tracted to these specialties and new grad-
uates enter the job market, Technical
specidlists in related fields can also be ex-
pected to shift to remedial work at uncon-
trolled sites. In some instances these pro-
fessionals may require some retraining
assi stance.

Based on OTA’s conclusions that a large
Superfund program will be needed for severa
decades to come, serious consideration could
be given to Federal support of training pro-
grams in critical technical specialties such as
geology, hydrology, risk assessment, and tox-
icology to meet expected sharp increases in
demand.

A range of options is available to promote
technical training for hazardous waste clean-
ups. Among these options are:

Z expanding graduate research and training
in fields relevant to hazardous waste
cleanups;

. encouraging development of specialized
short courses to assist current hazardous

17"Theterms ground water hydrologist and hydrogeolog ist are
often used synonymously in this report. Many geologists and
professionals in the field of ground water hydrology refer tot hem-
selves simply as hydrologists. Some may associate hydrology
with surface waters only. Hydrology as a science deals withboth
surface and subsurface waters. In this chapter hydrologist refers
to both surface water and ground water h~'orologists. Hydroge-
ologist refers to a technical specialist i n the field nf hydrogeol-
ogy, asubspecialty of hydrology dealing with subsurface? waters
and related geologic conditions. Assessment of complexsubsur-
face conditions at uncontrolled waste sites with extensive
groundwater contamination willfrequently require the special
skills of a hydrogeologist.



waste profess ionals and those entering the
field; and

+ promoting the establishment of regional
technical centers or “centers of ex-
cellence” to provide research, professional
training, and graduate education.

Technical Specialists for Cleanup of
Uncontrolled Sites

Estimates of the size of the effort required
to clean up many of the known uncontrolled
hazardous waste sites span a wide range (see
chapters 3 and 5). There is general agreement
among State and Federal authorities, however,
that the cleanup could eventually involve many
thousands of sites, will extend over many dec-
ades, and that contamination of surface and
groundwater is a common problem.

Proposals to expand the cleanup effort raise
the possibility of creating shortages of qualified
technical professionals, Without such trained
specialists, cleanups are unlikely to be per-
formed well or cost effectively. Since little in-
formation was available, a personnel needs sur-
vey was conducted of practicing professionals
in government agencies, Superfund contrac-
tors, and engineering firms to estimate the
numbers of people required, their specialties,
and the desired levels of training and expe-
rience.

The survey requested information on the im-
portance and levels of skills for 30 specialties
for four phases of cleanup actions—site inves-
tigation, emergency response, surface clean-
ups, and subsurface cleanups. (Note that site
investigation and emergency response include
all short-term investigations and site stabiliza-
tion; surface and subsurface cleanups include
all longer term “permanent solutions.”) The
specialties were identified from previous stud-
ies and a review of skills needed at 28 sites
undergoing EPA remedial response. The re-
spondents were asked to indicate their optimal
staff training and experience requirements for
cleanup work, rather than the training and ex-
perience levels of current employees. The op-
timal staff requirements were used because
many contractor and government personnel
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now working on Superfund cleanups were not
trained for these jobs and had little previous
experience in dealing with uncontrolled waste
sites. Analysis of survey results showed 18 spe-
cialties were deemed very important or impor-
tant for at least one of these cleanup phases.
A strong demand for experienced professionals
in these fields is evident now. (See table 7-6 for
a list of speciaties. ) The majority of respond-
ents indicated that a master's degree and 3 to
5 years training were the desired qualifications
for almost all technical specialties (figure 7-1).
The second choice is for entry level people with
a bachelor's degree and limited experience. A
doctorate was not deemed necessary for most
cases and specialties, except for toxicology,

The survey confirmed general trends shown
in earlier surveys and the case studies. Several
disciplines were found to be most important

Table 7.6.—Technical Specialties for Cleanup of
Uncontrolled Hazardous Waste Sites: Personnel
Skill s Survey-Importance of Technical Skills
For All Site Activities

Rank Speciality

1., . oo Hydrologist —groundwater
2. Toxicologist

O Environmental chemist

4 Analytical chemist

5 Hydrologist—surface water

6 ... ... Civil engineer
T Soils/geotechnical engineer

S Environmental engineer
9. Engineering geologist

10 ... Organic chemist
1 Risk assessment specialist

12 . Chemical engineer
13 Construction management

4 . Industrial hygienist

15 Geochemist

16 . Inorganic chemist

17 Spill management specialist

18 . Waste water treatment engineer
19 Health physicist

20 ... Mathematician/computer  specialist
21 Surface water engineer

22 . Remote sensing expert

28 Geophysicist

24 .. Biologist

25 .. Incineration specialist

26 ... Statistician

27 Meterorologist

28 ... Biochemist/pharmaceutical chemist
29 . Land use planner

SOURCE A Keith Turner, Potential for Future Shortages of Technical Person
nel for a National Cleanup of Hazardous Waste Sites final report Nov.
30 1984
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Figure 7-1 .— Desired Levels of Experience or Education for Technical Specialists
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Civil engineer

Construction management
Soils/geotechnical engineer
Waste water treatment engineer
Surface water engineer
Chemical engineer

Incineration specialist
Environmental engineer

Spill management specialist
Risk assessment specialist
Land use planner

— High
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| - Low
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1. Entry level

2.

3.

Bachelors or O-2 years experience

Intermediate level
Masters degree and 1-2 years
or, 3-5 years experience

Advanced Level
PhD or 5 + years experience

SOURCE A Keith Turner, “Potential for FuturgeSShortages of Technical Personnel for a National Cleanup of Hazardous

Waste sites, " final report, Nov. 30, 1984

for Superfund activities and are likely to see
an increase in job opportunities. These are: 1)
hydrologists, both groundwater and surface
water; 2) geologists; 3) civil engineers, espe-
cially in the disciplines of soils/geotechnical
engineering, construction management, and
wastewater engineering; 4) certain classes of

chemists and chemical engineers; 5) toxicolo-
gists; 6) industrial hygienists (and to a lesser
extent health physicists); and 7) speciaists in
risk assessment and spill management. (See
table 7-7, table 7-8, and figure 7-2.) Other spe-
ciaties do not appear to be affected to the same
degree.
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Table 7-7.—Technical Personnel Needs for Uncontrolled Hazardous Waste Sites: Personnel Skills Survey—
Importance of Technical Skills by Cleanup Category

Skill

Biologist

Meterologist ., C e e e
Environmental chemist . . " . ,
Organic chemist . . . ... ... ... ... ... .. .. ...
Inorganic chemist . . . . . .. ... ... ... .. .. . ...
Analytical chemist . .
Piochemist/pharmaceutical chemist . . . . ... .........
Toxicologist . . . . . . . .
Health physicist. . ..., ..., ., . . . . . . . . . ..
Industrial hygienist
Geochemist . . . . . . . ...

Geophysicist. A
Remote  sensing  expert.

Engineering geologist . . . . . . ... ...
Hydrologist—surface  water

Hydrologist—groundwater ., L
Statistician . . . . .. ...
Mathematician/computer specialist .
Civil engineer . . . . . . . . ... ...
Construction management.

Soils/Geotechnical engineer . . . . .
Waste water treatment engineer . . . . . . . . . . . ..
Surface water engineer. . . . . . . . . . . . .,
Chemical engineer. e
Incineration specialist
Environmental engineer .

Spill
Risk
Land

management specialist
assessment specialist
use planner .

NOTE This table based on 60 responses

SOURCE A Keith Turner

The maximum possible score for each category Is 600
The maximum possible total score Is 2400

Site
assessment
283
166
381
331
301
365
145
387
233
271
366
277
255
378
392
452
189
241
311
167
324
182
191
280
124
331
185
299
122

Cleanup category

Emergency
response

155
170
276
274
235
298
105
354
230
337
157
108
162
219
269
265

92
124
260
210
199
162
156
266
101
280
447
333

49

Table 7-8.—The Top Skills by Cleanup Category

Skill category Site assessment
Very Important skill 1) Hydrologist—groundwater 1)
(rank ordered) 2) Toxicologist 2)

Emergency response cleanup

Spill manager

Toxicologist

3) Hydrologist—surface water 3) Industrial hygienist

4) Environmental chemist
5) Engineering geologist

Important skills a) Biologist a)
(not ranked) b) Organic chemist b)
c) Analytical chemist c)
d) Geochemist d)
e) Civil engineer e)
f) Soils engineer f)
g) Environmental engineer Q)

h) Risk assessment specialist

Organic chemist
Analytical chemist

Hydrologist
Civil engineer

Chemical engineer

Environmental

engineer

Risk assessment specialist

Surface
cleanup

204
174
344
297
269
336
119
316
213
293
205
139
186
283
398
261
166
196
377
400
369
280
285
313
234
339
227
277

9%

Potential for Future Shortages of Technical Personnel for a National Cleanup of Hazardous Waste Sites

Subsurface
cleanup

108

71
331
297
266
332
107
313
195
240
359
248
171
357
238
500
172
310
348
371
379
314
188
331
155
316
162
290

96

final report Nov.

Surface and subsurface

1) Hydrologist—groundwater
Construction manager
Civil engineer

Soils engineer

Engineering geologist
Hydrologist—surface water
Environmental chemist

Analytical

chemist

Toxicologist
Waste water treatment engineer
Chemical engineer

Environmental engineer

SOURCE A Keith Turner Potential for Future Shortages of Technical Personnel for a National Cleanup of Hazardous Waste Sites

Total

750
581
1332
1199
1071
1331

1370
871
1141
1077
772
774
1237
1297
1478
619
871
1296
1148
1271
938
820
1190
624
1266
1021
1199
363

30 1984

final report Nov. 30 1984
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Figure 7-2.—Classification of Importance of the Various Technical Specialties
for Hazardous Waste Cleanup Actions

Skills

Biologist

Meteorologist

Environmental chemist

Organic chemist
Inorganic chemist
chemist
Biochemist/pharmaceutical
Toxicologist

Health physicist
Industrial hygienist
Geochemist

Geophysicist

Analytical

Remote sensing expert
Engineering geologist
Hydrologist—surface water

Hydrologist —groundwater

Statistician

Mathematician/computer  specialist

Civil engineer

Construction management

Soils/geotechnical

engineer

Waste water treatment engineer
Surface water engineer

Chemical engineer

Incineration specialist

Environmental engineer

Spill management specialist

Risk assessment specialist

Land use planner

Very important skill

Important skill
Optional skill

chemisti

Site Emergency Surface Subsurface
assessment | response cleanup cleanup

SOURCE A Keith Turner, ‘Potential for Future Shortages of Technical Personnel for a National Cleanup of Hazardous
Waste Sites final report, Nov. 30, 1984

Overdl, hydrology seems to be the most crit- surface water contamination, With increasing
ical specialty. This is because of the frequency attention being given to protecting groundwa-
of water contamination problems encountered ter resources, the demand for hydrologists will
at sites, For instance, the EPA reports that 75 increase not only for waste site cleanups, but

percent of the NPL sites showed groundwater for design and monitoring of RCRA facilities
contamination and about 50 percent showed and for groundwater protection programs.



The importance of qualified specialists for
monitoring systems to determine the effective-
ness of Superfund cleanups and to prevent fu-
ture groundwater contamination at active haz-
ardous waste facilities cannot be overstated.
Groundwater consultant David W. Miller
pointed this out in congressiona testimony in
1982:

The process of obtaining the data for pre-
dicting groundwater conditions, interpreting
the information and making accurate deci-
sions to implement compliance monitoring is
a scientific endeavor. It can only be carried
out in a confident manner by well trained
groundwater technicians. There is presently
a severe shortage of trained groundwater
scientists in the public and private sector, and
it is doubtful that there is sufficient talent
available to work on more than a relatively
small percentage of the existing sites that
would fall under the compliance monitoring
aspectss of the new hazardous waste regula-
tions. *

A report of the House Committee on Govern-
ment Operations reviewing the development
of a national groundwater protection strategy
also noted the possibility of shortages of com-
petent technical personnel:

The Committee concludes that as the
Groundwater Protection Strategy moves from
the planning and strategy development phase
into the implementation phase, there will be
a significant increase in the need for well-
trained professional groundwater specialists
if the strategy is to succeed. The Committee,
therefore, recommends that EPA and the De-
partment of the Interior act in concert to
assess the future and take such steps as are
necessary to prevent any shortfall.”

Estimating the Pool of Available Professionals

Estimates of the current number of techni-
cal speciaists in the work force and their prob-
able future numbers were developed from data

) avid w Miller, Hearings Before the House Subcommittee
on Natural Resources, Agricultural Research and environment

of the House Committee on Science and Technology,97th Cong.,
1 St sess. Nov. 30, 1982.
1013 S.Congress, Groundwater Protecti’ The Quest for a IN’:]

tional Policy,Reportof the House Committee on Government
Operations, 98th Cong., 2nd sess., October 1984, p. 17,
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on enrollment trends, the awarding of techni-
cal degrees, and from membership in profes-
sional and scientific societies. Enrollment and
degree figures tend to overstate the potential
availability of trained graduates because not all
students find work in their academic fields.
Membership data, however, would tend to
yield conservative estimates of available man-
power because not all practitioners are
members.

Performance issues aside, current staffing
needs are being met for the most part. This is
partly attributable to the slowdown in the min-
erals, petroleum, and construction industries
which has reduced the demand for geologists,
hydrologists, and civil engineers. Future staff-
ing problems are likely to depend on genera
economic conditions as well as Federal fund-
ing for cleanup programs. The future levels of
Federal funding for cleanup activities will
greatly affect the overal levels of effort, even
though not all activities will be funded from
Federal sources. EPA Superfund monies cur-
rently fund about half of al cleanup activity.
Other cleanup actions are being funded by
other Federal agencies, such as the Depart-
ments of Defense and Energy, and by the States.
Responsible parties in the private sector also
pay for a substantial share of cleanups. It seems
likely that cleanups paid for with non-Super-
fund money will continue to play a significant
role in the demand for trained technical per-
sonnel. The perception of the importance of
cleanup actions in the Nation’'s priorities will
affect the future funding levels by these other
sources; this perception will be largely shaped
by the levels of funding authorized under
Superfund.

Estimates of Future Demand

Using a range of what are believed to be rea-
sonable projections of future funding needs,
(see tables 7-9, 7-10, and 7-11), the demand for
cleanup professionals was estimated using his-
torically observed ratios of funds to technical
personnel (table 7-12). About 3,750 profession-
als are estimated to be involved in current
cleanup activities nationwide. It will undoubt-
edly take many decades to complete the clean-
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Table 7-9.—Current and Projected Funding Levels Allocated to Type of Cleanup Activity (billions of dollars)

Funding Levels®

1980-85 1985-90 1990- 95
Average Average Average
Five-year annual Five-year annual Five-year annual
Type of activity total expenditure total expenditure total expenditure
Long-term cleanups . . .. ............. $0.75 -  $0,15 $5.0 $1.0 $10.0 $2.0
Short-term cleanups . . . . .. ... .. .. $1.0 $0.2 $2,75 $0.55 $5.5 $1,1
Emergency responses . . .. ............ $0.25 $0.05 $0.25 $0.05 $0.25 $0.05
Site investigations . . . .. ... ....... $1.0 $0.2 $2.5 $0.5 $5.0 $1.0
Totals . . . . . . . ... $3.0 $0.6 $10.5 $2.1 $21.0 $4,2

ap|| dollar values are n billions and ;Jla midrange estimates Dollar values are constant 1984 dollars

SOURCE A Keith Turner Potential for Future Shortages of Technical Personnel for a National Cleanup of Hazardous Waste Sites final report Nov 30, 1984

Table 7-10.—Current and Projected Funding Levels for
the Cleanup of Uncontrolled Hazardous Waste Sites
(billions of dollars)

Funding levels® 1980-85 1985-90 1990-95

Current . . . . . . . . . ... $3.0 — —
Projected:
LOW . . oo $7.6 $19.0
Midrange . . ............... $10.5 $21.0
High..................... $14.4  $25.6

dincludes Superfund, other Federal (e g., DOD, DOE). State-funded programs, and
private industry

SOURCE Ackeith Turner, “Potential for Future Shortages of Technical Person
net for a National Cleanup 0f Hazardous Waste Sites, " contractor report
prepared for the Off Ice of Technology Assessment, Nov. 30, 1984

up of uncontrolled hazardous waste sites. The
projections cover two 5-year increments 1985-
1990 and 1990-1995. In making these projec-
tions it was assumed likely that after an initia
steep increase in funding levels, the number
of cleanups, and the number of required tech-
nical specialists, the program would reach a

plateau or steady state and activity would con-
tinue at a similar level for several more
decades.

With national spending to clean up uncon-
trolled hazardous waste sites at approximately
$4 billion annually, the demand for cleanup
professionals will rise to about six times cur-
rent levels, to about 22,750 professionals in
1995, and remain stable at this higher level for
several decades as the cleanup actions are con-
tinued. This growth will not affect all specia-
ties equally. As discussed in the following sec-
tion, for most specialties, such growth can be
accommodated by the present work force and
the educational system, but additional empha-
sis on training in toxicology, hydrology, and
engineering geology will be necessary to pre-
vent shortages in these areas, There will be an
unavoidable shortage of experienced technical

Table 7-11 .—Current and Projected Manpower Levels Allocated to Type of Cleanup Activity

Funding levels®

1980-85 1984-90 1990-95
Average Average Average
annual Number of annual Number of annual Number of
Type of activity Ratio® funding FTEs funding FTEs funding FTEs
Long-term cleanups . . . .. ........... 1:300,000 $0.15 500 - $1.0 3,500 $2.0 7,000
Short-term cleanups . . . .. ........... 1:200,000 0.2 1,000 0.55 2,750 11 5,500
Emergency response . . .. ........... 1:200,000 0.05 250 0.05 250 0.05 250
Site investigation. . .. ............... 1:100,000 0.2 2,000 0.5 5,000 1.0 10,000
Totals . ... ..o $0.6 $2.1 11.500 4.2 22.750
Average ratios’. ................... 1:160,000 1:182,600 1: 184,600

aa) funding tevels are in billions and reflect midrange estimate
bRatios are in1FTE/funding dollars (FTE - full time equivalent)

SOURCE. A Keith Turner, “Potential for Future Shortages of Technical Personnel for a Nationai Cleanup of Hazardous Waste Sites,

the Off Ice of Technology Assessment, Nov 30, 1984

» cent ractor report prepared for



Table 7-12.—Current and Projected Manpower
Demand for 18 Critical Skills®

Numbers of people (FTES)
Skills 1980-85 1985-90 1990-95

. Hydrologist —groundwater 363 1,138 2,263
2. Hydrologist—surface water 333 1,013 2,013
3. Toxicologist . . . 330 963 1,900
4, Civil engineer . . 283 938 1,863
5. Soils/geotechnical engineer 270 925 1,850
6. Environmental engineer 208 626 1,238
7.Construction manager 150 625 1,250
8. Engineering geologist 280 900 1,800
99G e oc h e mis:Ht 140 350 700
10. Environmental chemist . 278 851 1,688
11. Analytical chemist ., . . 263 806 1,593
12.0rganic chemist ... 135 315 615
13. Chemical engineer " 88 326 638
14. Industrial hygienist 25 25 25
15. Risk assessment specialist 120 270 520
16. Waste water engineer ... . . 75 313 625
17, Biologist . . 100 250 500
18 Spil manager . . . . . . . . . 38 38 38
Total ., . . e . . 3,479 10,672 21,119

anciudes the top 18 of 29 tech n teal s pec al ists account ng for over 90 percent
of total demand for cleanup specialists

SOURCE A Keith Turner Potential for Future Shortages of Technical Person
nel for a National Clean u po‘Hazardous Waste Sites  final report Nov
30 1984

specialists in all disciplines due to the rapid
growth projected for these activities. Addition-
a shortages of personnel may occur if the econ-
omy improves and causes increased demands
and competition for trained personnel in science
and engineering.

Analysis of Demand Projections

The numbers of professionals needed for
each 5-year time period are estimated in table
7-12. In the periods following 1995, employ-
ment levels in each of these categories is ex-
pected to stabilize as the hazardous waste
cleanup activities at various uncontrolled sites
are expected to continue at a steady level. The
number of professionals projected in table 7-
12 are comparable to previous estimates by the
National Water Well Association (NWWA) and
ASTSWMO for the demands for hydrologists
and State employees. NWWA estimated the de-
mand for hydrologists would double, to about
10,000 by 1990, but hydrologists work in many
fields in addition to hazardous waste cleanups.
The ASTSWMO estimated State employment
related to hazardous waste activities should
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rise to 1,000 fairly quickly, and this seems in
line with these projections. In general, these
different projections show that the employment
rate over the next decade will rise to about six
times current levels. While such an increase
sounds very dramatic, the numbers must be
looked at in comparison with the total numbers
of people in these specialties. It then becomes
apparent that these demands will affect the va-
rious specialties unevenly.

Toxicologists, hydrologists, engineering ge-
ologists, and geotechnical engineers are going
to be affected by the demands placed on them
by hazardous waste cleanup activities. Current
trends suggest that about half the present tox-
icologists could be involved in cleanup actions,
and that over 2%-times the current number of
practicing toxicologists could be needed by
1995. Obviously there is room for growth in
this specialty. Similarly, over 10 percent of cur-
rent hydrologists and engineering geologists
are now involved in cleanup actions, and this
could rise to over two-thirds of the current total
number of such professionals by 1995, if growth
does not occur.

The civil engineering profession as a whole
will not be affected because a large number of
civil engineers graduate annually. Within some
disciplines, such as geotechnical engineering,
construction management, and wastewater en-
gineering, however, some changes will be re-
quired.

Increased opportunities for environmental
chemists are evident. This is also true, to a
lesser extent, for analytical chemists, and to an
even smaller extent for organic chemists. There
appears to be increased demand for risk assess-
ment specialists, although the total demand is
small and will remain relatively small (perhaps
500 people).

By contrast, the changes in demand for geo-
chemists, industrial hygienists, biologists,
chemical engineers, and the other remaining
critical skills do not seem likely to pose undue
strains on the present populations in these
fields.

Of equal or greater concern to the number
of technical specialists available is their quality
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and experience. The personnel needs survey
indicated a strong preference for experienced
middle managers, people with masters degrees
and/or 3 to 5 years of experience. The demand
for experience is going to be a major problem.
The projected rate of growth over the decade,
coupled with the relatively small base of experi-
enced persons on which to build, will cause a
continuing shortage of fully qualified, experi-
enced specialists in amost all the critical skills.
The impact of this shortage can be mitigated,
at least in part, with specialized training courses,
and in part, by careful personnel management
policies, but the shortages cannot be fully over-
come by these measures, Nevertheless, sugges-
tions for increased training opportunities are
made later in this chapter as one of the most
effective methods for dealing with this
problem.

Other Factors

Other factors affecting the future availabil-
ity of technical specialists for hazardous waste
cleanups should also be noted. Survey respond-
ents noted problems already with employee
burnout due to job stress and heavy workloads.
This appears true both in the administrative
agencies and in technical and administrative
jobs with contractors and consultants.

EPA’'s system of awarding major contracts
for the Superfund program may create some
problems in providing a stable technical work
force. Because it cannot be guaranteed that
contracts will be renewed, large consulting
firms are hesitant to invest in developing skills
of employees who may have to be let go. Long-
term employment commitments for technical
specialists may be limited. In submitting con-
tract proposals, many firms rely on the quali-
fications of persons not yet employed or under
contract to them. Once the contract is awarded,
the team will be assembled. Some professionals
may be offered as staff by several different
firms competing for the same contract. If a ma-
jor contract is not renewed, experienced site
assessment and remedial design teams may
break up and disperse.

Shortages at State or Federal agencies caused
by hiring freezes or noncompetitive pay-scales
could greatly hamper the cleanup programs.
A recent ASTSWMO study (1983) explored
these issues at the State agencies and found
them to be important.”

Increased use of technicians and less quali-
fied professionals in field and site investigators
hinges on the availability of experienced pro-
fessionals to manage these teams. This under-
scores the importance of augmenting the sup-
ply of experienced professionals,

The survey also found that training in health
and safety procedures for all current and future
onsite employees will be required. Although
the market is likely to respond to the demand
for expansion of such courses and training fa
cilities without government help, there may be
some need for government assistance in quality
control and monitoring.

Encouraging Technical Training for
Hazardous Waste Cleanups

OTA's analysis concluded that the greatest
need is for experienced scientists and engi-
neers. There do not appear to be major prob-
lems in providing basic technical training to
enough people, Methods for gaining practical
experience rapidly are essential. Although
nothing can fully substitute for years of on-the-
job experience in the field, several aternatives
can help.

The personnel needs survey asked questions
about ways to gain experience. The results are
shown in table 7-13. There were differences in
preferences among respondents, The EPA,
Superfund contractors, and industry respond-
ents favored intensive retraining/refresher
courses, while State agencies and other con-
sulting firms favored masters level graduate
training.

20The ASTSWMO reportis_published as: U.S. Environmental
Protection Agency, ‘‘State Participation in the Superfund Pro-
gram, CERCLA Section 301(a)(I)(E) Study” (Washington, DC: Of-
fice of Solid Waste and Emergency Response, December 1984).



Table 7-1 3.—Preferences for Training

Choice ranking

Respondent/training method 1st 2d 3d 4th

E P A :

0 Undergraduate training ., ...0...4. % ..
Graduate (MS) Training . . . .. ... 2 5 5 !
Retraining/refresher courses . 9 3 1 0
On job training . . . .. ... ... .. 2 5 3 3

State Superfund agencies:

Undergraduate training . . . . . . 2 2 2 6
Graduate (MS) training . . . . . . . 4 3 4 1
Retraining/refresher courses 3 5 3 1
Onjobtraining.................. 3 2 3 4
Superfund contractors:
Undergraduate training . . . . . 1 0 2 7
Graduate (MS) training . . . ... .. 2 2 4 2
Retraining/refresher courses 4 3 2 |
On job training . . . . .. 3 5 2 0

Private consultants:

Undergraduate training . 0 1 0 7
Graduate (MS) training ... . . . . 4 2 2 0
Retraining/refresher courses . . . . . 2 2 2 2

On job training . . . . . . . . | 3 4 0

Industry:

Undergraduate training . . . . . . . 0 0 0 5
Graduate (MS) training 1 3 1 0
Retraining/refresher courses 3 2 0 0
Onjobtraining . ................... 1 1 3 0
Academic:
Undergraduate training ., ... 0 0 0 2
Graduate (MS) training ! 1 0 0
Retraining/refresher courses | 1 0 0
Onjobtraining . ................. 0 0 2 0

SOURCE A Keith Turner, Potential for Future Shortages of Technical Person
nel for a National Cleanup of Hazardous Waste Sites final report Nov.
30, 1984

Each method has advantages and disadvan-
tages. The intensive courses, if properly pre-
pared, can significantly upgrade skills in a
short time. Graduate training is slower, usu-
ally more expensive, but offers a greater depth
and breadth of study. It also allows for the con-
tinued development of improved methods
through research programs.

Accordingly, a strategy combining the two
methods appears beneficial:

1. develop additional intensive short course
programs for training and retraining and
for maintaining skills; and

2. expand graduate research and training
programs.

A number of short courses and programs are
currently offered by universities, professional
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societies, and private firms. Their quality is not
uniform. In addition, there are limited sources
of public information available, beyond that of-
fered by the EPA.

A selected number of regiona technical cen-
ters might be established to assist in the fol-
lowing:

e offer short courses on topics of interest to
hazardous waste professionals, including
health and safety training;

e develop graduate programs for hazardous
waste cleanup skills within existing aca-
demic disciplines;

e conduct research on technical problems at
cleanups;

e enhance the current EPA technical guide-
lines literature with other guidelines, tech-
nica memoranda, and reports aimed at the
public, local and regional planning offi-
cials, and others;, and

® serve as regiona public information clear-
inghouses to assist the public, businesses,
and State and local governments on haz-
ardous waste issues, much as the existing
State Water Resource Research Centers
and Agricultural Extension Stations have
assisted their clients in the past.

Such regional centers should be explicitly
identified and funded for these activities. The
cost would be a small fraction of the total clean-
up budget and could be a solid investment in
the overall program efficiency.

Sources. The following OTA working papers
were used in the preparation of this chapter:

1. George J. Trezak, “A Case Study of the Syl-
vester Superfund Site, " February 1985;
2. ERM-Midwest, Inc., “Case Study: Sey-
mour Recycling Corporation, Seymour, In-

diana,” March 1984,

3. George J. Trezak, “Engineering Case Study
of the Stringfellow Superfund Site, ” Aug-
ust 1984; and

4. A. Keith Turner, “Potential for Future
Shortages of Technical Personnel for Na-
tional Cleanup of uncontrolled Hazardous
Waste Sites,” Nov. 30, 1984.
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Chapter 8

Public Participation and Public
Confidence in the Superfund Program

SUMMARY

Public confidence in the Superfund program
is vital to its success, The Superfund program,
however, contains few formal opportunities for
public participation in decisionmaking. In this
chapter, the term “public” includes local resi-
dents, community groups, businesses, organi-
zations such as environmental groups, and bus-
iness and trade associations. “Public” also
generally includes potentially responsible par-
ties; however, discussion of their specific in-
volvement in cleanups, negotiation of settle-
ments, and liability issues is beyond the scope
of this chapter.

Public participation does not necessarily
slow the implementation of Superfund clean-
ups. While public participation adds steps to
the process, which take time, it also adds pub-
lic support. Public support can help a cleanup
progress smoothly and effectively, while short-
cutting public review in the hope of speeding
cleanups can have unintended adverse effects.
Public review of the adequacy of site assess-
ments and other contractor work is a check on
the quality of work and the effectiveness of
remedial activities, and public scrutiny of agen-
cy performance can help management of the
Superfund program.

The Environmental Protection Agency’s (EPA)
information dissemination programs have re-
ceived mixed reviews. Although some pro-
grams have drawn praise for keeping people
informed, information dissemination itself of-
fers only a one-way communication that does
not substitute for active participation in deci-
sionmaking. If cleanup strategies are developed
behind closed doors, the public will feel disen-
franchised and suspicious, eroding public con-
fidence in the Superfund program.

The principal opportunity for public involve-
ment in Superfund cleanups occurs late in the
decisionmaking process after a proposed clean-
up strategy has been identified. Even though
the Remedial Investigation/Feasibility Study
(RI/FS) process may have lasted for several
years and remedial design and construction of
an approved remedy may take several more
years, the time allowed for review and com-
ment may only be several weeks. Effective par-
ticipation is frequently hindered because the
public may lack the expertise needed to ana-
lyze complex environmental, public health, and
technological issues. EPA, with rare exception,
does not provide funds for citizens to hire tech-
nical advisers.

The limited opportunity for public involve-
ment in decisionmaking to develop specific
cleanup plans and the inability of public groups
to obtain costly technical advice can affect the
type of cleanups that are undertaken at Super-
fund sites. For example, local residents who
do not understand complex remedial technol-
ogies or who are not involved in the develop-
ment of cleanup plans can be less likely than
their more technically oriented counterparts to:
a) support more permanent cleanup strategies
based on onsite treatment or decontamination
of hazardous wastes, and b) understand if such
permanent cleanups are not yet available. Lack
of technical expertise can aso result in some
viable cleanup strategies that might be accept-
able to the local population being prematurely
rejected or not considered by EPA.

The pollution problems and community con-
cerns at every Superfund site are substantial,
Furthermore, the problems of assigning re-
sponsibility among large numbers of former

257
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waste disposers are unparalleled. The complex-
ity and variety of Superfund issues complicates
attempts to modify the program to increase
public participation, Opening the doors to pub-
lic participation in negotiations and enforce-
ment actions, granting new access to the courts
for the public to seek redress of grievances, and
even increasing public access to data collected
in the course of Superfund activities are all
confronted by some often equally compelling
counterarguments,

That public participation in the Superfund
program could be improved is clear. How to
go about making the improvements is not near-
ly so obvious, and there currently is no clear
consensus, even among groups in the public
sector, on precisely how it should be accom-
plished.’

'See the ‘‘National ContingencyPlan’ sect ion below for 3 de-
script ion of how EPA’s recent proposed changesto the NC P
would add ress concerns about pub] 1c participation.

INTRODUCTION

“The Superfund community relations pro-
gram encourages two-way communication be-
tween communities affected by releases of haz-
ardous substances and agencies responsible for
cleanup actions . . . An effective community re-
lations program must be an integral part of
every Superfund action.“’These words, amid
other EPA policy statements, attest to the per-
ceived importance of public participation in
Superfund decisionmaking and establish an
EPA objective to promote public involvement
in the Superfund program,

This chapter compares that EPA objective
with how public participation actually works
in the Superfund program. It discusses the pro-
visions for, and constraints on, public partici-
pation during the development of the national
Superfund program and during the implemen-
tation of cleanup programs at individual Super-
fund sites. The chapter examines the public’'s
efforts to become involved in Superfund deci-
sionmaking, both through avenues provided by
the program and through other pathways. It
also assesses how participation has shaped
overal public confidence in the Superfund pro-
gram, confidence that has been shaken in re-
cent years by the slow pace of program imple-
mentation at many sites and previously during
the period when allegations of program mis-

’U.S. Environmenta Protection Agency, ‘‘Commun ity Rela-
tions in Superfund: A Handbook, " Interim Version (Washing-
ton, DC: September 1983),p.1 Introduction. Hereafter referred
to as the Community Relations Handbook,

management by top officials within EPA were
being made. Finally, the chapter compares pub-
lic participation in the Superfund program
with other environmental programs, most not-
ably with the hazardous waste permitting proc-
ess of the Resource Conservation and Recovery
Act (RCRA).

For the purpose of this chapter, the term
“public’ refers broadly to anyone who is not
working as an employee or under contract to
a government agency directly responsible for
implementing the Superfund program. Thus,
the public includes citizens living near Super-
fund sites, businesses, local governments, orga
nizations such as environmental groups, pro-
fessional and trade associations, and poten-
tially responsible parties (PRPs). PRPs can be
made to clean up sites or to reimburse the gov-
ernment for fund-financed cleanups. PRPs
share with the public many of the same con-
cerns about the availability of information and
opportunities to participate in decisionmaking
about remedial activities. PRPs, however, can
be held liable for the costs of cleanup and in
some cases for punitive damages. This liabil-
ity exposure creates additional complications
for PRP participation that do not apply to other
groups. PRPs are or may soon be involved in
adversarial proceedings with the EPA. Litiga-
tion strategies may influence the governments
willingness to share information with PRPs.
Litigation considerations may also limit the
PRP's willingness to work with other members
of the public.



Ch. 8—Public Participation and Public Confidence in the Superfund Program . 259

PUBLIC PARTICIPATION PROVISIONS UNDER CERCLA

The Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of
1980 (CERCLA) has, compared to other key
environmental laws enacted since 1970, few re-
quirements for, or references to, public partici-
pation in decisionmaking. The only guaranteed
opportunities for public involvement occur as
a result of Federa agency rulemaking proceed-
ings mandated by CERCLA. The Act contains
11 rulemaking requirements.’Under the Admin-
istrative Procedures Act, rulemaking would nor-
mally include a public comment period on the
proposed regulations. CERCLA requires that
the following be accomplished through rule-
making:

¢ Designating hazardous substances and es
tablishing reportable quantities of hazard-
ous substances (Section 102).

e Establishing information reporting re-
quirements (Section 103).

* Defining emergency procurement powers
(Section 104).

* Revising the National Contingency Plan
(Section 105). (There are severa require-
ments for rulemaking in this section. )

e Evaluating a program of optional private
post-closure liability insurance for hazard-
ous waste facilities (Section 107).

® Determining financial responsibility for
vehicles (Section 108),

e Assigning money-spending powers to gov-
ernment officials (Section 11 1).

e Giving notice to potential injured parties
(Section 111).

e Establishing procedures for filing claims
(Section 112)

Section 113 of CERCLA discusses access to
the courts by parties that disagree with EPA
actions. Subsection (a) permits the public to
seek judicial review of any Federa regulation
promulgated under the Act in the U.S. Circuit
Court of Appeals in Washington, D.C. Addi-
tionally, subsection (b) provides that “ . . . the

"Fred Anderson. Negotiation and Informal Agency Action. The
Case of Superfund Reporttothe Administ rat ive Conference of
the [ 1.S.. May25, 1984,

United States district courts shall have exclu-
sive original jurisdiction over all controversies
arising under this Act . . . ,* but it is silent on
who has standing to bring suit regarding what
types of controversies. These are the only state-
ments in CERCLA concerning the rights of the
public to initiate or participate in legal actions
related to Superfund activities.

Absent from CERCLA are provisions allow-
ing “citizen suits” to be brought against the
government or a private party, such as a po-
tentially responsible party, thought to be act-
ing in violation of the law. Citizen suits are ex-
plicitly permitted under most other major
environmental protection laws including the
Clean Air Act (Section 304), the Clean Water
Act (Section 505), the Endangered Species Act
(Section 11g), and the Toxic Substances Con-
trol Act (Section 20).Moreover, CERCLA does
not define procedures by which the public may
petition EPA to promulgate new regulations
under the Act. Citizen petition provisions are
contained in the Toxic Substances Control Act
(Section 21) and the Resource Conservation
and Recovery Act (Section 7004).°Finally,
CERCLA does not guarantee that the public
may intervene in Superfund negotiation or en-
forcement actions involving potentialy respon-
sible parties‘and several courts have ruled that
community groups may not join Superfund
lawsuits as intervening parties.’ These limita-
tions in CERCLA may have resulted from con-
cerns about delays in the cleanup process and
about problems associated with getting PRPs
to fund cleanups if the public were more di-
rectly involved.

CERCLA contains instructions to guide the
EPA as it develops the Superfund program,

sJeri Bidinger, “ Hazardous WasteCleanup in Wyvoming: Legal
Tools Available to the Private (citizen, " Land and Water La w
Review, 1984.

sNatural Resources Defense (CouncilMemorandumfromjane
Bloom to the Superfund Reauthorization Coalition, Jan 3. 1983,
pp. 9-11,

‘I bid,, p. 1

’Randy Mott, letter to Karen | .arsen. of ffic” of Technology
Assessment, Nov. 30, 1984. Hereafter referred to as the Mott
letter.
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but, with one exception, these instructions
make no reference to public involvement. For
example, CERCLA requires that the Attorney
General be consulted prior to the issuance of
“guidelines for using the imminent hazard, en-
forcement, and emergency response authori-
ties” (Section 106(c)), but does not require pub-
lic review of those guidelines. Similarly,
Section 105(8)(B) requires that “each State shall
establish . . . priorities for remedial action,” but
it does not order the States to allow public in-
volvement during that process, nor does it in-
sist on public participation during EPA reviews
of State nominations.

The one exception, Section 105(4), requires
that the revised National Contingency Plan ex-
amine the “appropriate roles and responsibil-
ities for the Federal, State, and local govern-
ments and for interstate and nongovernmental
entities in effectuating the plan” (emphasis
added). While the public is not mentioned spe-
cificaly, it could arguably be considered a sub-
set of nongovernmental entities. No guidance
is offered about how the “appropriate roles’
might be determined.

CERCLA was drafted during an era when for
the first time many abandoned hazardous
waste sites were discovered to be leaking sub-

stances that could endanger public health.
News of “toxic timebombs’ such as Love Ca
nal, New York, appeared in the press routinely.
These announcements, coupled with the appar-
ent inability of the government or private par-
ties to take quick action to protect the heath
of people living near the sites, heightened pub-
lic fears and created an emotionally charged
atmosphere. In that environment, Congress en-
acted a law to facilitate a rapid response by the
Federal Government to what many thought
was a hational emergency.

The law seems to reflect a belief that this is
a problem best handed to the experts. The ex-
tent of pollution and the public health threats
it causes at many uncontrolled hazardous
waste sites is poorly understood. The selection
of appropriate cleanup technologies often re-
quires sophisticated engineering and scientific
judgments. The assignment of liability to par-
ties that caused environmental problems in-
volves difficult legal issues. The two themes of
promoting quick action and domination of
decisionmaking by EPA and technical experts
acting on behalf of a frightened public are
reflected in CERCLA and guide the develop-
ment and implementation of the Superfund
program.

THE NATIONAL CONTINGENCY PLAN

CERCLA ordered the EPA to develop a frame-
work for the Superfund program in the form
of Federal regulations incorporated into the
National Contingency Plan (NCP), first devel-
oped under the Clean Water Act,

Public participation during the NCP revision
process took two forms—litigation and formal
public comments on proposed regulations. Lit-
igation resulted because the EPA missed the
June 9, 1981 statutory deadline for promulgat-
ing revisions to the NCP. The Environmental
Defense Fund (EDF) then sued in the U.S. Cir-
cuit Court of Appeals in Washington, D. C.,
seeking a court order forcing EPA to propose

NCP revisions."The suit was later combined
with a similar action by the State of New Jer-
sey.’On February 12, 1982, the court ruled in
favor of the plaintiffs and ordered the EPA to
complete NCP revisions by May 13, 1982."The
deadline was extended for 15 days by the court
on March 18, 1982, to provide additional time
for public comment on the proposed rules

81J.S. Court of Appeals, Digtrict of ColumbiaCircuit, (ivilAc-
tion $81-2083,

o1, S. Court of Appeals, Distric t of (Io] umbiaCircuit,Civil Ac-
tion #81-2269.

w])ec ision publi shed i nthe Environmental Law Reporterat
12 FI. R 20376-20378, April1982.
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(which was expanded from 30 to 45 days)."
The final regulations were promulgated on July
16, 1982.*

During the 45-day comment period, EPA re-
ceived 146 written statements from the public,
government agencies, and industry that included
over 1,000 pages of text.“The preamble to the
final regulations notes that the regulations were
modified in response to comments. However,
with one except ion, EPA rejected every recom-
mendation to expand public participation pro-
cedures outlined in the draft NCP. The pre-
amble noted four major themes contained in
comments related to public participation:*

- there should be stronger advocacy of pub-
lic participation in the NCP;

- the draft NCP placed too much authority
in the hands of the lead agency and the Na-
tional Response Team;

« some procedure should be established to
help the public understand what cleanup
actions were being taken; and

« the NCP should include specific public
participation requirements.

Consequently, EPA added a provision requir-
ing that government personnel “be sensitive to
local community concerns (in accordance with
applicable guidance)” when assessing the need
for, planning, or undertaking Superfund-financed
actions. “However, EPA did not include the
guidance as part of the regulations, nor did it
define any specific public participation re-
guirements,

With regard to other comments related to
public involvement in the Superfund program,
EPA regected a request that the Hazard Rank-
ing System (HRS) be expanded to include con-
sideration of nontechnical factors—including
community interests—when used to assess the
severity of a site’s environmental problems.
EPA reasoned that the appropriate place to
consider community interests was during the
development of cleanup strategies, well after

"Modification published in the Environmental Law Reporter

at 12 ELR 20401, May 1982,
247 Federal Register 31180-31220.
1347 Federal Register 31180.
1447 Federal Register 31198.

1540 CFR 300.61{c)(3).

the site ranking.”However, sites not receiv-
ing a high hazard ranking are not considered

for remedial cleanup actions.

Also relevant to the “community interest”
issue is that the HRS scoring criteria does con-
sider population density near sites. That cri-
terion can create a bias in favor of adding NPL
sites in populated regions in comparison to
equally hazardous sites in sparsely populated
regions. To the extent that densely populated
regions are likely to have high levels of com-
munity interest compared to rural areas, add-
ing a specific ‘‘communit}’ interest criterion
to the HRS could exacerbate that bias.

EPA also rejected a recommendation that
meetings of the National Response Team be
open to the public by saying that ‘‘such a pro-
vision is not appropriate in this Plan, since
some meetings may be public and others may
require executive session.””Finally, recom-
mendations that private parties be allowed to
suggest to EPA that particular On-Scene Coor-
dinators (OSCs) of Superfund actions be re-
placed were aso denied. EPA continued to lim-
it such suggestions to the Regional Response
Teams—which contain no members from the
public-reasoning that “it is inappropriate to
encourage such requests in the Plan, especialy
since the OSC will often be involved in situa-
tions where private parties have failed to clean
up properly. "*

The fina NCP is similar to CERCLA itself
in its lack of specificity with regard to required
public involvement in Superfund activities. It
is perhaps notable that the word “public” does
not appear anywhere in the introductory Sec-
tion 300.3 which defines the scope of the en-
tire NCP.

In addition to the requirements, cited above,
for “sensitivity to loca community concerns’
when studying cleanup options and for pub-
lic comments on proposed additions to the
NPL, the following NCP sections address pub-
lic participation issues:

» “Federal agencies should coordinate plan-
ning and response action with affected
1647 Federal Register3 1181,

v47Federal Regi ster 31197,
37 Fpdera] Register 31197
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State and local government and private cit-
izens’ (40 CFR 300.22(b).

e “Industry groups, academic organizations,
and others are encouraged to commit re-
sources for response operations’ (40 CFR
300.25(a)).

e “It is particularly important to use valu-
able technical and scientific information
generated by the nongovernment local
community along with those from Federal
and State government to assist the OSC in
devising strategies where effective stand-
ard techniques are unavailable” (40 CFR
300.25(b)).

e “Federal local contingency plans should
establish procedures to allow for well-
organized, worthwhile, and safe use of vol-
unteers’ (40 CFR 300.25(c)),

e “The USCG (U.S. Coast Guard) Public In-
formation Assist Team (PIAT) and the
EPA Public Affairs Assist Team (PAAT)
may help the OSCs and regional or district
offices meet the demands for public infor-
mation and participation during mgor re-
sponses. Requests for these teams may be
made through the (National Response Cen-
ter)” (40 CFR 300.34(f)).

The promulgation of the final revised NCP
precipitated a second legal challenge by EDF
and the State of New Jersey.”The plaintiffs
argued that the NCP did not contain the nec-
essary information in sufficient detail to com-
ply with CERCLA,” Negotiations between EPA
and the plaintiffs resulted in a consent decree
signed on January 16, 1984.”In the agreement,
EPA promised to propose further revisions to
the NCP to address six major issues, one of
which was public participation, Specifically
EPA agreed to the following:

EPA will propose amendments to the NCP
to (a) require development of Community Re-
lations Plans for al Funded-financed response
measures, (b) require public review of the Fea-
sibility Studies for al Fund-financed response
measures, and (c) provide comparable public

1o]].S. ( ou rtof Appeals, District of Columbia (Circuit, Civil Ac-
tions #82-2234 and #82-2238.
wBohPercival Environ mental Defense Fund ( E D F), personal

communication, Oct.9, 1984. .
a(opy of the Settlement Agreement obtained from EDF.

participation for private-party response meas-
ures undertaken pursuant to enforcement ac-
tions.”

EPA released a second draft version of pos-
sible regulatory language to the plaintiffs in
September 1984. The draft requires community
relations plans at every Superfund site and
orders a 21-day public comment period on al
feasibility studies.” These actions have to date
been EPA policy, but they have not been regu-
latory requirements. Also, the draft contains
language that would permit public participa-
tion in enforcement actions, but only when
EPA determines that public participation will
be “useful to further the cause of settlement. ”
EDF has taken issue with that condition by re-
sponding to EPA as follows:

This requirement ignores the fact that the
central purpose of public participation is not
to facilitate settlements but rather to deal ef-
fectively with the concerns of the surround-
ing community , . . If public representatives
are willing to comply with the other condi-
tions, including small numbers, technical and
legal expertise, and a pledge of confidentidity,
they should be permitted to participate in the
negotiations. *

It is important to note that many people dis-
agree, at least in part, with EDF's position on
public involvement in al stages of enforcement
actions. One lawyer believes, for example, that
“public participation in enforcement cases is
a potential necessity, but public access to set-
tlement discussions would have a potentially
disastrous effect on voluntary cleanup. We
have generally conducted all our negotiations
in the open, but this is the exception, not the
rule and, even then, on some issues privacy is
critical. "* A paper on Superfund negotiations
written for the Administrative Conference of
the United States cites discussions involving
the allocation of cleanup costs among private
parties or involving analysis of the amount, tox-

2]bid., p. 2,

23“Comments of the Environmental Defense Fund on the Sept.
10, 1984, Draft Revisions to the National Contingency Plan, ”
Oct. 1, 1984, p. 8. Maled from EDF’s Washington, DC, office
to EPA.

241 bid., p. 8.

sMott letter, op. Cit.



Ch. 8—Public Participation and Public Confidence in the Superfund Program « 263

icity, longevity, and condition of the wastes de-
posited by individual parties as examples of
issues that might require privacy.”

EPA Proposed Changes to NCP

On January 28, 1985, EPA announced its pro-
posed changes to the NCP.” A number of im-
portant changes have been proposed concern-
ing public participation. However, the proposal
undergoes public comment for 60 days and it
is not now possible for OTA to know how the
proposal may be changed in response to pub-
lic comments or how the new NCP will be im-
plemented. Nevertheless, the proposed changes
significantly address concerns about public
participation.

A new section to Subpart C on Organization
entitled Public Information is proposed. This
sets up the mechanism to “address public in-
formation at a response, " The purpose is to en-
sure “that all appropriate public and private
interests are kept informed and their concerns
considered throughout a response, ”

A new section to Subpart F on Hazardous
Substance Response entitled Community Re-
lations is proposed. The Preamble notes that:
“The purpose of the community relations pro-
gram is to provide communities with accurate
information about problems posed by releases
of hazardous substances, and give local offi-
cias and citizens the opportunity to comment
on the technical solutions to the site problems. ”
A formal community relations plan is required
for al removal actions and al remedia actions,
including enforcement actions, but not for
“short term or urgent removal actions or ur-

A nderson,op.cit, p.97.
Therevisions are published at 5[) Federal Register 5861, Feb.
12, 1985

gent enforcement actions. ” Moreover, the for-
mal plan is to be “based on discussions with
citizens in the community” and “should be re-
viewed by the public, " The plan “should be de-
veloped and implementation begun prior to
field activities’ for remedia actions, including
enforcement actions. A “responsible party may
develop and implement specific parts of the
community relations plan with lead agency
oversight .“ Furthermore:

... the minimum public comment period al-
lowed for review of feasibility studies for re-
medial actions at NPL. releases shall be 21 cal-
endar days. The comment period is to be held
prior to final selection of the reined} and al-
lows for effective community and responsible
party input into the decision making process.
The public may aso have the opportunity to
comment during the development of the fea
sibility study. This will provide the public
with advanced warning as to possible reme-
dial alternatives.

Records of decision would be required to have
a responsiveness summary “addressing the ma-
jor issues raised by the community. ”

Lastly, with regard to the interactions be-
tween the lead agency and PRPs, there could
be meetings with “a limited number of repre-
sentatives of the public, where these represent-
atives have adequate legal and technical capa-
bility and can provide appropriate assurances
concerning any confidential information that
may arise during the discussions, if in the judg-
ment of the lead Agency such meetings may
facilitate resolution of issues involving the
appropriate remedy at the site. ”

Note that the remainder of this chapter ex-
amines and discusses the current Superfund
program, even though some of the above
changes might address the issues and concerns
that now exist.

THE EPA COMMUNITY RELATIONS PROGRAM

The Community Relations Program defines
public participation procedures that agency
staff should follow as a matter of policy, rather

than law or regulation. The document that cur-
rently explains the program is a September
1983 report entitled “Community Relations in
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Superfund: A Handbook,” It describes in detail
public participation activities that EPA staff
should conduct during the development and
implementation of cleanup efforts at Super-
fund sites. (The specifics of how the program
is operated are discussed later in this chapter,)

Despite the length of the handbook—over 100
pages—and its degree of detail, there are some
notable limitations to the program it defines.
First, the document is an “interim version” and
is incomplete. For example, an entire chapter
concerning public participation in enforce-
ment actions is missing. EPA has drafted sev-
eral versions of the chapter, but none have been
adopted. * Secondly, the program applies only
to cleanup activities at NPL sites. It does not
include procedures to promote public partici-
pation during the review of proposed regula-
tions or policy or during the hazard ranking
or site selection processes, Thirdly, the pro-
gram focuses on public participation activities
by EPA employees, it does not establish legaly
enforceable minimal requirements for public
involvement at Superfund sites. As explained
above, EPA has agreed to promulgate new reg-

28M 4 rgaret R 3 nda 1], Deputy Director of the Office of Public
Affairs EPA Region |l and Lillian Johnson, Superfund Commu-
nity Relations Coordinator EPA Region 11, personal communi-
cations, Oct. 24,1984. Hereafter referred to as the EPA Region
IT interview.

THE SUPERFUND PROGRAM

The actual implementation of the Superfund
program can be divided into two phases. The
first involves identifying potential sites for
Superfund cleanup and ranking those sites ac-
cording to the severity of the environmental
and human health risks they present. The sec-

ulations requiring Community Relations Plans,
but implementing the program is currently dis
cretionary.

Finally, the handbook is designed to help
EPA officials develop community relations pro-
grams, not to help the public participate in
them, Indeed, the handbook specifically cau-
tions that it:

... does not serve as a public participation
manual, In the past, severa public participa
tion manuals have been prepared for EPA,
particularly in the water program. Readers
that need detailed guidance on public partici-
pation techniques . . . should consult these
manuals. *

The Superfund program differs considerably
from other EPA programs. The task of explain-
ing public participation procedures to the pub-
lic has fallen to citizen groups involved in
Superfund issues. For example, the Environ-
mental Defense Fund has published a public
participation manual entitted Dumpsite Clean-
ups: A Citizen Guide to the Superfund Pro-
gram .*

2s(; ommunity Relations H and book, op.¢it.,, p.1-4.

©Envyi ron mental Defense Fund, Dumpsite Clean w). s: ACiti-
zen'sGuidetothe Superfund Program, Washington, 1)(;, 1983.
Hereafter referred to asDumpsite Cleanups.

IN ACTION

ond phase involves selecting and conducting
cleanup programs at uncontrolled sites, includ-
ing emergency and remedial cleanup actions,
EPA provides opportunities for public partici-
pation in each of these phases, as discussed
later.
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The National Priorities List

With the exception of some short-term emer-
gency actions, cleanup of a hazardous waste
site as part of the Superfund program is not
undertaken unless the site is on the National
Priorities List (NPL), which is revised periodi-
cally. A site cannot become part of the NPL un-
less it has been identified as a potential NPL
candidate and the severity of its pollution prob-
lems have been evaluated.

While EPA states the purpose of the NPL
merely “as an informational tool for use by
EPA in identifying sites that appear to present
a significant risk to public hedth or the envi-
ronment, “ * appearance of a site on the NPL
has other implications. For example, listing can
provide State leverage to pressure EPA for
cleanup funds or offer citizens groups infor-
mation with which to pressure EPA, States,
and responsible parties to take actions. Also,
publication of the list and the press coverage
that accompanies it provide a way for the pub-
lic to learn about the Nation’s hazardous waste
problems and track the progress of the Super-
fund program, On the other hand, NPL listing
can have some potential adverse consequences.
For example, appearance of a site on the NPL
can heighten community fears beyond what is
warranted by the health risks posed by the site,
and it can cause negative economic conse-
guences such as reducing local property val-
ues. Thus, for a number of reasons many citi-
zen groups are keenly interested in the selection
process and are anxious to participate in it.

About 19,000 uncontrolled sites have been
identified in the United States and EPA esti-
mates that the list might ultimately reach
22,000.*Many sites were identified by their

149 Federal Register 40320, Oct. 15, 1984.

2Dennis Melamed, “Superfund: From Site Selection to Clean-
up.” Environmental and Energy Study Conference Guide (Wash-
ington, DC: July 11, 1984), p. 1. Hereafter referred to as EESC
Guide.

present or past operators as required under
Section 103 of CERCLA. Site identification is
an ongoing process, however, and there are
two official pathways by which the public can
bring potential Superfund candidates to EPA’s
attention. First, CERCLA and the NCP require
the National Response Center in Washington,
D. C., to record site identifications phoned in
by the public and to report this information to
the On Scene Coordinator for Superfund activ-
ities in the appropriate region, In addition,
EPA headquarters and each EPA Region main-
tain Superfund “hot-line” numbers that peo-
ple can use to identify hazardous waste sites.”

Once a site has been identified, its pollution
problems are evaluated. The first two steps in
this process involve the collection of informa-
tion during a preliminary assessment and a site
inspection (see chapter 5), While there are no
formal opportunities for public comment dur-
ing these procedures, the EPA Community Re-
lations Handbook suggests that EPA “establish
contact by phone with State and local officials
and with key citizens” during the preliminary
assessments* Furthermore, “community rela-
tions activities during a site inspection should
focus on informing the community of site in-
spection activities and the likely schedule of
future events.””

The public now has no forma way to influ-
ence which sites are selected for preliminary
assessments and site inspections or when those
evaluations are conducted. In the words of
Margaret Randall, Deputy Director of the Of-
fice of Public Affairs at EPA Region 11, “EPA
decides when the (evaluation process) kicks
in.“ 3°0One community group in Greenup, Illi-
nois, has gone as far as holding public dem-
onstrations at a potential Superfund site to

SEPA Region Il I nterview, (1{;), cit, ) o
sComMunityRelationsHand book, ” op.cit, p.3-2.
*1bid..p. 3-2.

wF PARegio 11 [IIntervie w,op.cit.
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pressure EPA into beginning a preliminary
assessment. 37

If the site inspection uncovers potential or
actual discharges of hazardous substances, the
HRS is used to evaluate and “score’ its pollu-
tion problems. The development of the HRS it-
self included some public participation. Pub-
lic comment was solicited on an HRS model
proposed by EPA in a Federal Register notice
along with the draft NCP on March 12, 1982.*
EPA received extensive comments on the HRS
and modified it in several ways prior to adopt-
ing a final version on July 16, 1982.%

The development of the HRS aso involved
an unusua effort by the Senate Appropriations
Subcommittee on HUD—Independent Agen-
cies to sponsor a workshop on the topic at-
tended by representatives from industry, gov-
ernment, and one environmental organization.
The 2-day workshop, convened on March 19
and 20, 1982, in the midst of the public com-
ment period on the draft NCP and HRS, was
moderated by a professional mediator, and a
written record of portions of the proceedings
was later published .40 While the information
and opinions discussed at the workshop were
not entered into the public comment record for
the draft HRS, EPA officials were present and
the meetings provided an avenue for public
participation in the HRS decisionmaking process.

There are no opportunities for public partici-
pation during the application of the HRS to
sites after the site inspection. Moreover, there
are no public participation provisions during
the reviews performed subsequently by the
States and the EPA. HRS scores and the work-
sheets produced during the evauations are not
made public either by States or the EPA unless

¥Robert G insburg, Citizens for a Better Environment,personal
communication, Oct. 8, 1984.

147 Federal Register 10975, Mar. 12,1982.

as47 Federal Register 31186-31191, July 16, 1982.

w0G,ME ysman, SeniorAssociate of the Conservat 10N Foun-
dation. personal communication, Oct.5, 1984. The written rec-
ord of the workshop appears as Workshop on Selection of Haz-
ardous Waste Sites for Super rfund Fundings. Sponsored by the
Subcommittee of Department of’ Housing and 1 'rban Develop-
ment-Independent Agencies of the Committee on Appropria-
tions, { *.S. Senate,Mar. 19-20, 1982 (WashingtonDC:1.S.Gov-
ernment Print i ng office, 1982). Hereafter referred to asthe
Workshop Record.

and until the EPA publishes a list of sites pro-
posed for inclusion on the NPL. EPA treats in-
formation on sites that are not added to the
NPL as privileged and it is not available to the
public.

Once proposed additions to the NPL have
been published in the Federal Register, a 30-
day public comment begins. At the beginning
of the comment period, EPA releases ranking
worksheets and other background information,
but only for sites named for the NPL. Com-
ments were received on about 50 percent of the
sites named to the first proposed NPL list.
About 90 percent of the comments came from
potentially responsible parties and changes
were made in the rankings for about 2 percent
of the sites based on information provided in
the public comments.” During the most recent
proposed NPL listing, completed in September
1984, EPA received 128 comments. Fifty of the
133 proposed sites were the focus of 112 com-
ments. Only 16 comments addressed sites not
included on the proposed list.”

In short, the public is completely excluded
from the draft NPL selection process itself, and
then is provided information only about pro-
posed NPL candidates to assist them in prepar-
ing comments. Although many people are con-
cerned that sites with severe toxic pollution
problems might be omitted from the NPL (see
chapter 5), the current decisionmaking proc-
ess does not offer them an opportunity to ex-
amine why sites were rejected.

Thus, the current process does not generate
public confidence that sites not named to the
NPL list have been justifiably omitted. As a re-
sult, some experts believe that “every site
picked is bad, but not every bad site is
picked."* Others, such as PRPs, believe that
the NPL selection process overscores as many
sites as it underscores. Q'

Several groups have attempted to obtain in-
formation about sites not proposed to the NPL,

a1 ESC Guide, op. cit., p. 4.

42"Background Information: National Priorities ListU/pdate
#, September 1984, " obtained from EPA Regionll.

a1linda Greer, Environmental Defense Fund, persona com-

rnunication, Oct. 8, 1984.
a4 Mot t letter, op. Cit.
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or to influence which sites are placed on the
list. For example, prior to the publication of the
first NPL candidate list, a law firm filed a Free-
dom of Information Act request seeking data
about the sites submitted by the States. The re-
quest was refused. The firm had better luck at
the State level. According to an attorney at the
firm, “we had input into the 115 list solely be-
cause we went to States and found the candi-
dates they were submitting and (somehow)
managed to whip in data and information in
the process. "*

The staff of a public interest organization in
Ohio had a completely different experience.
They attempted to obtain information from the
State environmental agency about a site that
had been evaluated, but their request was
denied. The information was obtained from
EPA, however, not as part of EPA policy, but
unofficially from a sympathetic agency em-
ployee. ©

Bonnie Exner, representing the Colorado Cit-
izen Action Network, was involved in a review
of a ranking process at the Lowry Landfill site
near Denver that resulted in a reevaluated
score 20 points higher than originally calcu-
lated. Several years ago during a controversy
over the permittin,of an operating hazardous
waste facility at Lowry, the Governor formed
the Lowry Landfill Monitoring Committee, an
advisory group that included local citizens and
representatives of EPA, the State health depart-
ment, local government, and a waste disposal
company, After a 300-acre ” area within the
much larger landfill site was evaluated as part
of the Superfund program, the local citizens
decided to perform their own HRS scoring.
When the citizens' score turned out to be much
higher than the official evaluation, they “forced
the issue, ” in Exner’s words, and the higher
score was ultimately submitted by the State to
EPA as part of its NPL nomination.*’

As a final example, a citizens group in Cali-
fornia, Concerned Neighbors in Action, used

Y “ssWaorkshop record, op. cit., p. 81
“StevenLester. (Citizen'sClea ringhouse for H a za rdous Wa stes,
Inc.. personal communication, Oct. 11, 1 984,
+7BonnieExner.C ol orado Citizen Action N etworh, personal

communication, ()(. t, 18. 1 984.

lobbying and a threatened press conference to
expose conditions at the Stringfellow Acid Pits
to influence the State selection process, The
Stringfellow site did not receive the highest
ranking of all sites evaluated in the State dur-
ing the initial site selection process. But, as one
analyst has summarized, the citizens group:

... was very active in lobbying for the passage
of the State’'s Superfund law. Prior to an-
nouncing passage of the law, the State was
leaning toward selecting the McColl dumpsite
in Fullerton as the highest priority site. The
Citizens prevailed, claiming that if McColl was
selected and money was not allocated for
Stringfellow, a press conference would be
held...*

The State ultimately chose Stringfellow as the
highest priority site; McColl was not placed on
the Interim Priority List, but was placed on the
1982 NPL. However, a new Cadifornia ranking
process has changed the entire situation.

Fund-Financed Removals and
Remedial Responses

Removal Actions

Removal programs are categorized accord-
ing to the length of time involved in the clean-
up. Varying levels of community relations
activities accompany the different types of re-
moval programs. For removals estimated to last
fewer than 5 days, the Community Relations
Handbook instructs EPA staff to be ready to
respond to requests for information from the
media, to provide information to government
officials to help them to answer questions from
their constituents, and to explain the removal
program directly to the public.”

If a removal is expected to last between 5 and
45 days, regional EPA staff must prepare a
Community Relations Profile that must be ap-
proved by EPA headquarters prior to the
undertaking of the removal program. The pro-
file should explain the public participation pro-

®George | Trezek, “Engineering Case Study of the Stringfellow
Superfund Site,” contractor report prepared for the Office of
Technology Assessment, August 1984, p. 50.

“Community Relations Handbook, op. cit.. p. 2-1.
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visions EPA expects to conduct during the re-
moval, Recommended activities include desig-
nating a single EPA contact person, publiciz-
ing the phone number of the contact, provid-
ing information to government officials, hold-
ing a press conference if there is sufficient
interest, establishing a repository for docu-
ments explaining the removal, and meeting pe-
riodically with small groups of local officials
and interested citizens. so

For removals lasting between 45 days and 6
months, regional EPA staff must prepare a
Community Relations Plan as part of the Ac-
tion Memorandum or Draft Cooperative Agree-
ment that must be approved by EPA headquar-
ters. Recommended public participation
activities during these lengthier removal ac-
tions include briefings and periodic progress
reports for officials and interested citizens,
public meetings and workshops, site tours, and
news releases describing developments at the
site. After completing the removal, regional
EPA staff must submit a “responsiveness sum-
mary” to EPA headquarters describing what
community relations activities were actually
conducted. ™

All community relations efforts at removals
have a common focus on providing informa-
tion. No activities permit the public to partici-
pate in decisionmaking about what type of re-
moval program should be implemented or how
it should be implemented. Indeed, none of the
18 suggested “community relations tech-
niques’ described in the Community Relations
Handbook for use during Superfund site activ-
ity involve public participation at the points
when cleanup decisions are actually made.”
All the techniques involve information dissem-
ination, tours, or citizen group meetings where
no cleanup decisions are made,

Moreover, the Community Relations Hand-
book instructs EPA staff to fit their activities
to respond to the degree of public interest or
concern. The higher the level of interest, the
more extensive the community relations pro-

solbid., pp. 2-3.
siihid,, pp. 2-7.
s2Ibid.. pp.4-1 througn 4-33.

gram. There is a certain logic to this guideline,
but it places citizens groups in an awkward
position, as described by Lois Gibbs, Director
of the Citizens Clearinghouse for Hazardous
Wastes:

The message this policy sends out is “orga
nize and raise hell and you'll have input—sit
back, behave yourselves and you'll be ignored. ”
The very nature of this policy is to force
people into an adversarial role. Once a
relationship begins poorly, it is difficult, if not
impossible, to build trust.*

Because rural or low-income areas often have
fewer resources and organizations compared
to more densely populated or middle-class
areas, this could produce a bias against pro-
viding extensive community relations pro-
grams for some areas.

Remedial Actions

All remedial actions must include at least one
formal opportunity for public participation, Re-
medial responses must be undertaken when-
ever cleanup of a Superfund site cannot be ac-
complished within the 6-month time limit set
in CERCLA. The key steps in remedia actions
include an in-depth investigation of the site (the
remedial investigation), the development of
several cleanup plans and the selection of a
preferred alternative (called the feasibility
study), the final approval of a cleanup program,
and the execution of the cleanup.

The Community Relations Handbook ex-
plains public participation activities that may
or must occur during remedial actions.” Those
activities must be explained in an approved
Community Relations Plan prepared by region-
al EPA staff after meetings with local officials
and citizens to assess community concerns and
the technical complexity of the site’s pollution
problems. During the remedial investigation
and the drafting of the feasibility study, the ob-
jectives of community relations activities are
to distribute information and to elicit citizen

53], is sibbs, © Why GovernmentandIn dustry H ave Failed at
Public Participation at Superfund Sites,” undated reprint, p.192.
ss«Community Relations Handbook, op.cit., pp. 3-1 through

313,
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views. The recommended techniques again fo-
cus on small or informal meetings, news re-
leases, tours, briefings, and progress reports.

It is only after the publication of the feasi-
bility study and the delineation of a preferred
cleanup strategy that the public is given a for-
mal opportunity to comment to decisionmakers
on the development of a remedial action. EPA
requires that a public comment period of at
least 3 weeks must follow the release of a fea-
sibility study; EPA may extend the comment
period upon request, and it frequently does so.

After selecting a final remedial design and
while the remedial action is occurring, EPA
continues the same sorts of information dis-
semination activities that characterize the ear-
lier phases of the program. In addition, EPA
community relations staff is instructed during
the cleanup implementation phase to “make
sure local residents understand that cleanup
of the site may not resolve all problems
... Meetings with small groups of citizens and
officials , . . may again be the most effective
communications technique during this stage
of the response action."“when a remedial & C -
tion is completed, regional EPA staff must sub-
mit a report to headquarters describing and
evaluating the overall community relations
effort.

Two general criticisms of the public partici-
pation program for Fund-financed cleanups
are frequently stated by citizens groups active
at Superfund sites. The first is that the public
is not given the opportunity to influence deci-
sionmaking early in the process while cleanup
strategies are being selected. The second crit-
icism is that the program does not address the
lack of technical expertise on the part of citi-
zens groups that hampers constructive public
participation. The second issue seems to be the
most difficult one to resolve, as it involves
funding needs.

On the issue of opportunities to participate
in decision making, for example, the EDF
Dumpsites Cleanup citizen guide concludes
that: “Unfortunately, EPA has not supported

hid..pp.3-1 1,

the notion of active citizen involvement in the
dumpsite cleanup program.”® Steven Lester of
the Citizen’s Clearing House for Hazardous
Wastes, Inc., is another critic. He terms the
community relations program “public rela-
tions, not community relations. ” He complains
that the EPA generally does only what it is re-
quired to do by law and as a result the com-
munity relations program is ‘‘almost nonexist-
ent for us as far as public involve merit.”
Finally, he adds that he knows of “one hundred
groups dealing with the process. They are all
frustrated, "*

Bonnie Exner summarizes her 5-year experi-
ence at the Lowry Landfill site as follows. ‘*All
your questions (about public participation)
have one answer. Citizens don’'t have much of
a chance. "**

For more than 4 years, Exner has been re-
searching innovative technologies that might
be used successfully to treat the hazardous
wastes at the Lowry site, including gas collec-
tion, venting and burning, and carbon filtra-
tion. She has personally met with representa-
tives from 17 companies and has tried repeat-
edly, without success, to interest the EPA,
which is preparing the feasibility study, in sev-
eral cleanup options. So far, she says, the EPA
regional Superfund manager supervising the
Lowry site has “fought the idea of bringing in
outside technologies. He calls them magic
black boxes. ” EPA counters by asserting that
the new technologies will not work or that they
would take too long to be licensed for use at
Lowry.”

The adequacy of EPA community relations
plans in achieving their primary purpose of
providing information has also drawn criticism
from community groups. Exner, for example,
terms EPA’s information dissemination pro-
gram helpful, but complains that “90 percent
of the time EPA will not volunteer information
EPA doesn’'t want citizens to understand. They

ssDumpsite Cleanups, op. cit., p. 53.

s7Steven Lester, Citizens Clearinghouse for Hazardous Wastes,
Inc., personal communication. Nov. 7. 1984,

sskxner, op. cit.

sIbid.
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stymie them with technical terms. ” Citizens
then shy away from becoming involved be-
cause they “are afraid to look stupid. ” Lois
Gibbs points out that “public meetings have
often proved to be unproductive, uninforma-
tive, and, at times, completely out of control
... Too often, information is presented to com-
munities in either technical jargon or so sim-
plified as to be insulting.”®

The history of public participation at the Sey-
mour, Indiana, Superfund site provides some
evidence to support such criticisms. Only one
public meeting was held prior to initiation of
cleanup activities, during which public input
was not sought. The EPA promised to provide
the public with periodic progress reports, but
none were published. The loca Chamber of
Commerce was frequently briefed, but those
meetings were closed to the public. Overall, the
Mayor of Seymour concluded that the EPA’s
public participation program was of little
value.” Are these examples solely representa-
tive of a few “aarmed citizens’? There seems
to be rather widespread agreement with these
early experiences of the Superfund program by
PRPs and government.

Turning to the second criticism, many citi-
zens groups do not employ and cannot afford
to hire people knowledgeable about the tech-
nical and scientific issues related to Superfund
cleanup proposals. Steven Lester, who has
worked with dozens of community groups at
Superfund sites, believes “the biggest problem
in the Superfund process is that local people
don’t have the expertise to make comments that
will help EPA. "®Lois Gibbs writes that: “One
of the most significant gaps in the past and
present public participation is the lack of funds
to provide a way for citizens to hire their own
experts to review a proposed plan . . . Without
these professionals, a real public participation
program will never exist. "%

m-~ ibbS,()p,(} it, p. 1193,

‘'ERM-Midwest. Inc., “‘Case Study: Seymour Recycling Corp.,
Seymour, Indiana.” contractor report prepared for the Of fice
of Technology Assessment, Mar. 5.1984.pp. 4-12 to 4-13.

s2Lester, Oct. 11, 1984. op. (: It.

83(5 ibbs, op. ¢ it,

EPA, with rare exception, does not provide
money to community groups to hire technical
experts. One citizen group that has received
EPA funds is the Concerned Neighbors in Ac-
tion located near the Stringfellow site in south-
ern California®Indeed, it is not clear whether
CERCLA or current EPA policy authorizes the
funding of citizens groups, Officials at EPA Re-
gion Il believe that such actions are not per-
mitted by EPA policy. “There is no mechanism
for that, ” says the region’s Deputy Director of
the Office of Public Affairs.”

The Superfund Community Relations Coor-
dinator at Region Il, Lillian Johnson, argues,
however, that EPA community relations activ-
ities bring technical experts and concerned
citizens together throughout the development
of cleanup programs, Moreover, in addition to
public meetings and briefings, Region 11 fre-
guently convenes 2-day “availability meetings’
at Superfund sites where technical experts,
such as Superfund project managers, contrac-
tors on feasibility studies, and attorneys are
available to talk with the public on an infor-
mal and pro bono basis.”

In fact, despite the shortcomings in Super-
fund’'s public participation program cited by
citizens groups, many local groups have suc-
cessfully involved themselves in cleanup deci-
sionmaking processes, particularly while re-
viewing feasibility studies. For example, one
group in New Jersey hired an economist who
demonstrated that a cleanup option that in-
cluded removal of drums of toxic pollutants
was more cost effective than the “preferred”
aternative of monitoring for groundwater con-
tamination; EPA subsequently selected this as
the removal option.”

At a harbor Superfund site in New Bedford,
Massachusetts, a citizens group called LIFE de-
veloped a remedial program that was not con-
sidered among the five aternatives in the fea
sibility study. Four of the five alternatives
involve dredging PCB-contaminated sediments

841, ester.Qc¢t, 11, 1984, op. cit
ssiPA Regionlll nterview. op. cit
s6]hid.

"1 bid.
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and disposing the sediments in various loca-
tions. LIFE's plan, coined the “pineapple up-
side down cake adlternative, involves covering
layers of contaminated sediments with clean
sediments now lying beneath the harbor; no
dredging is involved. EPA is now studying this
plan. *

At a site in Bruin Lagoon, Pennsylvania,
technical comments submitted by EDF and the
Citizens Clearinghouse for Hazardous Waste
provided leverage for a community group
called PURE-West to argue for changes in the
preferred alternative. EPA made two additions
to the alternative based on those comments,
The first provided passive groundwater con-
trol to divert groundwater away from the la-
goon by building a barrier upgradient from it.
This would lower the water table and lessen
the migration of toxic substances through the
groundwater. The second change added mon-
itoring procedures to test the structural in-
tegrity of a dike built to hold back contami-
nated sludges .*

Lowell Fair Share, a community group in
Massachusetts, has also used technical com-
ments as a leveraging tool. At the Silresim site,
the group successfully pressured the State to
investigate the possible seepage of contami-
nated groundwater into the basements of near-
by homes. The group feared that this seepage
occurred and that the liquids, once in the base-
ments, evaporated to produce air pollution in
the homes, In-house air pollution in the home
has been confirmed as a result of the investi-
gations.™

Although few citizen groups have the money
to hire experts, many groups have been able
to obtain some low-cost or pro bono profession-
al assistance. For example, the Colorado Citi-
zens Against Lowry Landfill and the Ecumen-
ical Task Force in Niagara Falls, New York,
have been represented by lawyers in legal ac-
tions related to Superfund cleanups.” Also, na-
tional environmental organizations with in-

s8Lester, Nov 7.1 984 , op.cit

slhid

lhid.

71 ner, op atAlsoB I Butler, Eco-funding, 1)1 1" +) hal (om-
m unmication, ot 24,1 984

house technical expertise such as Citizens for
a Better Environment have commented on
feasibility} studies on behalf of local citizen
groups. 72

In some cases, money to hire experts has
been obtained from sources outside the com-
munity, despite EPA’s policy not to fund citi-
zen group activities. For example, The New
York State Love Cana Task Force once hired
a technical adviser for the Love Canal Home-
Owner’'s Association.”In Baltimore, the State
of Maryland once hired an expert selected by
a loca community group to comment on clean-
up programs at the Monument St. Landfill.”
Similarly, the Virginia Environmental Endow-
ment has made grants to several community
groups to bolster their expertise on technical
issues at Superfund sites.”

Enforcement and Other Legal Action

In addition to Fund-financed cleanups, the
Superfund program also encompasses clean-
ups paid for and executed by the parties re-
sponsible for generating or managing hazard-
ous materials found at uncontrolled sites.
These cleanups are the result of enforcement
actions that involve negotiations or legal ac-
tions between EPA and potentially responsi-
ble parties. The specifics of the cleanup pro-
grams that result are contained in voluntary
agreements, administrative orders, consent
decrees, or court orders.

In fiscal year 1981, 13 settlements were
reached between EPA and responsible parties.
The number jumped to 28 in the next year, to
36 in fiscal year 1983, and to 46 during the first
8 months of fiscal year 1984.” Ultimately, more
Superfund cleanups may result from settle-
ments and enforcement actions than from
Fund-financed programs. In fact, to date EPA
has negotiated more cleanup plans with private
parties than it has undertaken on its own or
forced on private parties through court or-

) ‘“(;lll shurg,opeit

BLester, op. cit.

“f, westero ot 11, 1984, op. it
SButler, Op (1,

SEESC Guide.op.cit.
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ders.” Still other cleanups are performed with-
out public or government awareness or Scru-
tiny. Thus, public participation in cleanups not
financed by Superfund is aso an issue of ma
jor concern to citizen groups.

Neither CERCLA, the NCP, nor the Commu-
nity Relations Handbook currently provide for
public participation during negotiations or en-
forcement actions. Several citizens groups—
including the Ecumenical Task Force that
worked at several Superfund sites near Niag-
ara Falls®—have attempted without success to
convince a court to grant them status to inter-
vene in legal actions involving Superfund sites.
Other groups, including one working at a
Superfund site in St. Louis, Michigan,”and
another working in Kingston, New Hampshire,®
have tried to gain a seat at the negotiating table,
also without success.

The current EPA policy is to exclude the pub-
lic from all negotiation sessions, but to provide
periodic information about the progress of ne-
gotiations. ™ In addition to the periodic updates,
at least one EPA office, Region Il, arranges
meetings between the public and parties in the
negotiations and publishes notices of when ne-
gotiating sessions will take place and what
issues are on the agenda.” EPA policy could
change as a result of regulations adopted in
accordance with the consent decree, described
earlier in this chapter, between EDF and EPA
or when the agency publishes an enforcement
chapter to be added to the Community Rela-
tions Handbook.

Successful negotiations result in “requisite
remedial technology agreements, ” while lega
actions incorporate cleanup strategies in ad-
ministrative or court orders. as Department of
Justice regulations provide that court orders
may be published in the Federal Register for
public comment. Comments are submitted to
the Department of Justice.As a matter of pol-

77A nder son. op. cit., P 2.

sButler, op. cit.

#Anderson, oy, cit, P. 97.

8] Lester. Nov. 7, 1984, op. cit.
stAnder son, op. cit..p. 2.

a2 F PARegion[11 nterview, op. cit.
83]hid

ssDumpsite Cleanups,op. CIt., p.100.

icy EPA aso publishes administrative orders
and voluntary agreements and provides a 30-
day comment period.”

In whatever form they appear, cleanup strat-
egies resulting from negotiations or legal ac-
tions are the equivalent of the preferred strat-
egy contained in the feasibility studies for
Fund-financed projects. A key difference for
negotiation or enforcement actions, however,
is that alternative cleanup strategies are not ex-
amined and presented for public comment.

What happens when citizens are faced with
a cleanup strategy not to their liking or when
they are upset at not being part of decisionmak-
ing? Citizens are prevented from using severa
of the most common legal strategies employed
in environmental law because CERCLA does
not have a “citizen suit” provision granting
legal standing in enforcement actions and the
right to petition EPA for redress of grievances,
Despite the limitations on opportunities for
legal actions by the public under CERCLA,
other laws implicitly provide some legal
options for the public to challenge Superfund
decisions,

For example, citizen suit provisions in RCRA
or the Clean Water Act can, in some instances,
be invoked at Superfund sites, but there are re-
strictions on their use. The citizen suit provi-
sion in the origina version of RCRA was lim-
ited to operating hazardous waste sites. EPA
has in the past used “the imminent hazard pro-
vision” of RCRA to support legal action at an
abandoned site, but only EPA can use this pro-
vision.” Congress reauthorized RCRA in 1984
and the new version broadens the scope of cit-
izen suits. Even so, citizen suits still cannot be
initiated at Superfund sites if the EPA is ac-
tively engaged in a cleanup action or is prepar-
ing a feasibility study, if a court ordered clean-
up program exists, or if the EPA is diligently
prosecuting potentially responsible parties.”

85 Anderson,op. cit., p.98;and Dumpsite Clea 11 ups, op.c it

p. 101. )
s8Bidj nger. op. Cit., b. 400.

¢’Linda G reer, letter to Karen Larsen, Office of Technology
Assessment, Nov. 30, 1984.
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Similarly, legal actions under the Clean
Water Act are restricted to instances of surface
water pollution. Also, while the citizen suit pro-
visions of other environmental laws apply to
“any person, " the Clean Water Act applies to
‘‘any citizen." The law defines citizen as “a per-
son or persons having an interest which is or
may be adversely affected. ” This means that
plaintiffs under the Clean Water Act must show
how they are personally affected by events at
Superfund sites.”

The National Environmental Policy Act
(NE PA) aso potentially offers the public a lega
means to challenge Superfund programs. For
example, Section 102(c) of NEPA requires,
among other things, that environmental impact
statements be prepared for “all major actions
significantly affecting the quality of the human
environment. ” This requirement exists unless
Congress has specifically exempted a Federal
action from NEPA or if the government follows
procedures or prepares a document that serve
as a “functional equivalent” of an impact state-
ment. CERCLA does not contain a NEPA ex-
emption, but the EPA asserts that feasibility
studies and the like are, in fact, functional
equivalents of NEPA statements.” This asser-
tion, however, is subject to other legal inter-
pretations. To date, no organization has suc-
cessfully challenged a Superfund cleanup
program on the basis of insufficient compli-
ance with NEPA.’

Another possible strategy, available to some
potentially responsible parties and affected
citizens, is to challenge some Superfund deci-
sions on constitutional grounds. Such chal-
»“~11)1(|., p 398

#wAnderson. 01) (it. p22
Y1) id ., p.40.

lenges would allege a denial of the plaintiffs
constitutional “due process’ right to be heard
before adverse actions are taken affecting
them. Due process is addressed in many laws,
including the Administrative Procedures Act
which allows the public to challenge Federal
agency actions that allegedly: exceed the scope
of the agency’s powers; are arbitrary, capri-
cious, an abuse of discretion, or otherwise not
in accordance with law; or were completed
without adhering to necessary procedural re-
guirements.® A potentially responsible party
could, for example, invoke the Administrate\'e
Procedures Act to challenge a Fund-financed
cleanup plan, the cost of which it might ulti-
mately be forced to pay. Alternatively, a dis-
satisfied citizens group could claim that a
cleanup program was so bad as to be incon-
sistent with the NCP. Case law for denial of
due process in the Superfund program appears
absent.

Finally, citizens can attempt to sue in State
court if State hazardous waste laws contain cit-
izen suit provisions. Few States have enacted
Superfund laws on their own, however. Citi-
zens can also sue under common law. Tort ac-
tions based on State strict liability, nuisance,
negligence, or trespass claims could apply to
pollution issues at Superfund sites.” Federal
common law actions are preempted by envi-
ronmental legislation, however. Plaintiffs in
State tort actions face difficult burden of proof
obligations. Also, most tort actions have a short
statute of limitations period during which suits
must be filed.”

@1 Plaintiffs Memorandumin Support of Mot 101) for Prelimi-
nary 1 njunc tion ™ Long Pine Steering Committee.etal vl PA.
1.5 District Court, NJ, Civil Action 484-A51 3-1).p 36.

‘“ibid., p 103.

“sBidinger,op (1t, pp.413-4 1 7.

PUBLIC PARTICIPATION UNDER CERCLA VERSUS RCRA

Comparing Superfund’s public participation
provisions with those provided by CERCLA’s
legislative cousin, RCRA, can give insight into
the extent and adequacy of the public partici-
pation opportunities.

RCRA specifically requires or permits pub-
lic involvement in Federal or State hazardous
waste management programs that are denied
to the public or not mentioned in CERCLA. As
mentioned, for example, RCRA contains a cit-
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izen suit provision (Section 7002) not contained
in CERCLA. RCRA aso permits “any person’
to petition the EPA to request the promulga-
tion of new hazardous waste regulations (Sec-
tion 7004(a)). No petition powers are enumer-
ated in CERCLA.

Perhaps most importantly, RCRA contains
in Section 7004(b)” specific instruction for pub-
lic participation. The law reads:

Public participation in the development, re-
vision, implementation, and enforcement of
any regulation, guideline, information, or pro-
gram under this chapter shall be provided for,
encouraged, and assisted by the Administra-
tor and the States. The Administrator, in coop-
eration with the States, shall develop and pub-
lish guidelines for public participation in such
processes,

Other RCRA provisions require a public
comment period and public hearings to review
operating permits issued under the Act (Sec-
tion 7004(2)). State programs must include pub-
lic participation provisions if the States are to
receive EPA authorization to implement their
hazard waste management programs.

Rulemaking under RCRA, as under CERCLA,
requires public notice and comment periods.
There is a difference, however, because RCRA

requires more extensive rulemakings of greater
complexity than does CERCLA. Like CERCLA,
RCRA permits the public to seek judicia re-
view of regulations and, in addition, it offers
judicial review of petitions.

In short, the hazardous waste management
program defined in RCRA requires and per-
mits far more public participation than does
CERCLA. Specific public participation objec-
tives and requirements lacking in CERCLA are
given in RCRA. The public has more opportu-
nity to become involved in the shaping of the
RCRA program because of its detailed rulemak-
ing requirements. Public participation at hear-
ings must be allowed during the permitting
process—which is the backbone of the imple-
mentation phase of RCRA. And the public,
with some limitations, is guaranteed access to
the courts for judicial review of the RCRA pro-
gram or its implementation. The applicability
of RCRA public participation requirements to
Superfund remedia actions (that might other-
wise require a RCRA permit) is not clear. EPA
has said at various times that Superfund ac-
tions will adhere to substantive RCRA require-
ments, If EPA considers public participation
and review to be procedural rather than sub-
stantive, public involvement rights under RCRA
may be curtailed at Superfund sites.
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