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The exercise of discretion within the crimi-
nal justice system has traditionally been hid-
den from public view, guided only by the gen-
eral principles contained in Federal and State
constitutions, laws, historical practice, and the
intuition of the decisionmaker at each stage.
There are many problems associated with the
exercise of broad and virtually unfettered dis-
cretion. One is inconsistency, both across cases
with the same decisionmaker and across differ-
ent decisionmakers. Those who make decisions
are not often required to state why they de-
cided how they did, and what factors they
considered. Nor are they required to establish
procedures that consistently and accurately
measure those factors.

Broad social values determine the variables
considered relevant in reaching decisions. At
various times in American history, social pol-
icy toward criminals has emphasized:

1. retribution and punishment,

z. rehabilitation, and

3. incapacitation or incarceration (keep them
off the streets).

With rehabilitation, prediction of future be-
havior is important both in designing the pen-

alty and judging its probability of success. If
retribution governs the administration of jus-
tice, predicting future behavior becomes unim-
portant; the penalty should be that which fits
the crime committed (the criminal’s “just de-
serts”). Where selective incapacitation is the
controlling social policy, predictions of future
behavior are more important, for the objective
is to isolate those who are dangerous.’

The daily administration of justice thus nec-
essarily entails a considerable amount of pre-
diction of behavior.’When one predicts that
an offender is dangerous and in fact he is not
(a false positive), the consequence is injustice,
without reducing the likelihood of future crime.
Prediction of success on parole for an offender
who subsequently commits a crime (a false neg-
ative) fails to prevent additional crime and thus
creates a new injury.

*Norval Morris and Marc Miller, U.S. Department of Justice,
National Institute of Justice, “Predictions of Dangerousness
in the Criminal Law, ” Research in Brief, March 1985.

3S.D. Gottfredson and D.M. Gottfredson, “Accuracy of
Prediction Models,” Criminal Careers and “Career Criminals,”
vol. 2, A. Blumstein, et al. (eds.) (Washington, DC: National
Academy Press, 1986), pp. 212-291, at pp. 219-221.

PREDICTIVE MODELS

A number of predictive models have been
developed to help in police investigations, or
in allocating limited police resources across
competing needs and priorities. The Police Ex-
ecutive Research Forum has developed a model
to predict which burglary cases are solvable,
using a salient factor index developed through
computer analysis of old case files. The de-
velopers claim 90 percent accuracy. The Illinois
Criminal Justice Information Authority is
analyzing historical data on crimes in specific
communities to develop methods of predict-
ing their incidence and location.”

Much research is focused on predictors of
criminal recidivism. These studies generally

" The Compiler, th.newsletter of the Illinois Criminal Justice
Information Authority, vol. 7, No. 3, fall 1986.

focus on such factors as prior criminal history,
age, race, marital status, place of residence,
employment, and other demographic variables.
Unfortunately, both newspaper reporters and
the general public are often either uninformed
or careless about the differences between corre-
lation and causality. It then becomes easy for
conclusions to be misused in formulating pub-
lic policy, resulting in discriminatory actions
against some racial, ethnic, or age groups.’

Research on recidivism increasingly is focus-
ing on the longitudinal sequence of offenses
that comprise an offender’s “criminal career.”
A consistent finding is that a small core of

SFora thoughtful and subtle analysis of this issue, See Daniel

Patrick Moynihan, “Social Science. and the Courts,” The Pub-
lic Interest, No. 54, winter 1979, pp. 12-31.
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recalcitrant and very active offenders are re-
sponsible for a disproportionately large share
of crime. In 1986, a National Research Coun-
cil Panel reported that “the targeting of high-
rate offenders” could produce modest reduc-
tions in crime. It recommended that all crimi-
nal justice decisions give greater weight to in-
formation about juvenile court records, prior
criminal activity, and evidence of serious drug
use.’ This panel found that age, race, and sex
were not very helpful in distinguishing the ca-
reer criminal from other offenders.’

The real dilemma nevertheless is that in
some predictive models, socioeconomic status,
race, age, and similar variables have been
shown in the aggregate to be useful surrogate
indicators; their use may violate sound social
policy and constitutional doctrine, but their
removal may weaken the usefulness of the
models.

These findings have significant policy im-
plications, particularly when considered in
light of the burgeoning prison populations that
today confront most States and localities. The
number of prisoners housed in State and local
prisons has significantly outpaced capacity.’

$A Blumstein, J. Cohen, J. Roth, and C. Visher (eds.), Crimi-

nal Careers and “Career Criminals, ” vols. 1 and 2 (Washing-
ton, DC: National Academy Press, 1986); A. Blumstein, D. Far-
rington, and S. Moitra, “Delinquency Careers: Innocents,
Desisters, and Persisters, ” in M. Tonry and N. Morris (eds.),
Crime and Justice: An Annual Review of Research, vol. 6 (Chi-
cago, IL: University of Chicago Press, 1985); P. Greenwood,
with A. Abrahamse, selective Incapacitation (Santa Monica,
CA: Rand Corp., 1982); J, Chaiken and M. Chaiken, Varieties
of Criminal Behavior (Santa Monica, CA: Rand Corp., 1982);
J. Petersilia, “Criminal Career Research: A Review of Recent
Evidence,” N. Morris and M. Tonry (eds.), Crime and Justice:
An Annual Review of Research, vol. 2 (Chicago, IL: University
of Chicago Press, 1980); and J. Petersilia, P. Greenwood, and
M. Lavin, Criminal Careers of Habitual Felons (Santa Monica,
Ce‘AFiir:ldH?g;‘;‘:ﬁ%Zg} Justice (New York, NY:Hill-Wang,
1973), p. 107; Twentieth Century Task Force on Criminal Sen-
tencing, Fair and Certain Punishment (New York, NY: McGraw-
Hill, 1976); N. Morris, The Future of Imprisonment (Chicago,
IL: University of Chicago Press, 1974); J. Feinberg, Doing&
Deserving: Essays in the Theory of Responsibility (Princeton,
NJ: Princeton University Press, 1970); and American Friends
Service Committee, Struggle for Justice: A Report on Crime
and Pu%ishment in America (New York, NY: Hill& Wang, 1971).

8y g Department of Justice, Bureau of ‘Justice Statistic%
Population Density in State Prisons (Washington, DC: U.S. De-
partment of Justice, 1986), as reported in Criminal Justice News-
letter 18, Jan. 2, 1987, p. 4.

In an effort to reduce crime in the most cost-
effective way, some jurisdictions are develop-
ing innovative strategies for apprehending and
prosecuting persistent offenders, based on the
models for predicting recidivism. The Repeat
Offender Project of the Washington, D.C. po-
lice department is one example of offender tar-
geting in which the police concentrated inves-
tigative resources on apprehending offenders
with characteristics indicating a high probabil-
ity of repeated offenses.’ The project is gen-
erally considered to have proven effective. The
police department worked closely with the U.S.
Attorney'’s office and the American Civil Lib-
erties Union to ensure that their tactics met
constitutional standards.

If the police in any way discriminate, for ex-
ample, by enforcing a local ordinance only
against members of a certain minority group,
this enforcement would violate the constitu-
tional guarantee of “equal protection of the
laws."* In regard to both law enforcement
and administrative rule-making, statistical
proof of discriminatory effect is usually rele-
vant but rarely determinative, although where
the statistical proof is overwhelming it may
be sufficient to establish a prima facie case.
The critical question is whether those who
make decisions are using some form of suspect
criterion and thereby establishing a classifi-
cation within the law or its application.

It is more difficult to show such intent on
the part of legislative law-making. The Su-
preme Court has held that a criterion for gov-
ernment employment, such as a score on a writ-
ten test, is not necessarily discriminatory even
if it eliminates more candidates of one race than
of another.”

9For a recent review of other such programs, see W.Gay and

W. Bowers, U.S. Department of Justice, Targeting Law En-
forcement Resources: The Career Criminal Focus (Washington,
DC: U.S. Department of Justice, 1985).

0] Yiek u?o V. opsulns. llg u.s. 358 (1886) the Court held
unconstitutional the enforcement of a San Francisco ordinance
banning the operating of hand laundries in wooden buildings.
The vast majority of such laundries were owned and operated
by Chinese; it was shown that all non-Oriental launderers who
had applied for an exemption from the statute had received one,

while no Chinese who applied had been %ranted one.
"Washington v- Davis, 426 U.S. 229 (1976).



26

A growing volume of research is intended
to aid police, prosecutors, and other criminal
justice officials in deciding whom to arrest,
charge, and parole. But there are ethical ques-
tions in the use of prediction. Justice must be
equal and fair. It should preclude considera-
tion of racial and ethnic variables which are
beyond the offender’s control, since that would
violate concepts of due process and equal pro-
tection. Some scientists are said to have grave
reservations about predictive models that use
psychological and social factors in predicting
behavior, as they might be used in criminal jus-
tice decisions.”

12A1an J. Tomkins, “Psychology and the Constitution, ” Psy-
chology Today, September 1987, pp. 48-50.

Social scientists have recently been study-
ing the working of the jury system, a social
technology that has been in use for thousands
of years.”By means of statistical analysis
and computer simulation, they can measure
the effects of the demographic characteristics
of jurors, their known attitudes (e.g., toward
the death penalty), how jurors are chosen, and
how they voted. Defense lawyers and prose-
cutors use the results of such research to de-
velop elaborate strategies for maximizing the
chances of winning a desired verdict.

3Arnald Urken and Stephen Traflet, “Optimal Jury De-

sign, " Jurimetrics, Journal of the American Bar Association,
vol. 24, spring 1984, p. 218.

DECISIONMAKING GUIDELINES

Other innovative tools have been developed
to aid in the complex process of criminal jus-
tice decisionmaking. In setting bail judges
must consider the likelihood that a defendant
will appear at trial. In sentencing, judges may
evaluate the danger an offender poses to soci-
ety as well as his rehabilitative potential. Sim-
ilarly, correctional officials and parole boards
must evaluate the likelihood that an offender
will commit another crime after being released
from prison.

With regard to sentencing, former U.S. Dis-
trict Judge Marvin Frankel noted in 1973:

We have in our country virtually no legisla-
tive declarations of the principles justifying
criminal sanctions. . . [T]his is much more than
an aesthetically regrettable lack. It is the omis-
sion of foundation stones, without which no
stable or reliable structure is possible. "*

It has been widely recognized for many years
that there has been great disparity in parole
decisions and in the setting of sentences for
similar crimes, both across jurisdictions and
within most jurisdictions. Many experts and
public interest advocates have pointed out that

14M_E. Frankel, Criminal Sentences: Law Without Order
(New York, NY: Hill & Wang, 1973) p. 107.

parole and sentencing decisions are often arbi-
trary, capricious, and unfair. As a result, inno-
vative tools have been used to develop guide-
lines for bail, sentencing, and parole that have
strengthened the rationality and consistency
of such decisions.

The United States Board of Parole (now the
U.S. Parole Commission) began to develop
guidelines in 1972 that would structure and
guide its exercise of discretion.” The first
task was to model how decisions were then
made in order to identify what factors were
considered and their relative weights. Thus,
the guidelines reflected existing practices and
policies of the Parole Board.”

15For an account of the research project and a description of

the guidelines produced, see D.M. Gottfredson, et al., Classifi-
cation for Parole Decision Policy (Washington, DC: U.S. Gov-
ernment Printing Office, 1978); D.M. Gottfredson, L.T. Wilkins,
and P.B. Hoffman, GuideLines for Parole and Sentencing: A Pol-
icy Control Method (Lexington, MA: D.C. Heath, 1978). Also
see M.R. Gottfredson and D.M. Gottfredson, Decisionmaking
in Criminal Justice: Toward the Rational Exercise of Discre-
tion (Cambridge, MA: Ballinger, 1980). .
16The Commission identified three factors as primary In con
sidering release on parole: 1) the seriousness of the conviction
offense, 2) the risk of recidivism if paroled, and 3) the inmate’s
institutional behavior. The offender’s parole prognosis (risk of
recidivism) was scored, based on variables which research dem-
onstrated were accurate predictors of parole performance, in-
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The guidelines that emerged were to be advi-
sory in nature. The Board could decide to pa-
role a prisoner based on factors that fell out-
side the recommended range, but they had to
provide written explanations of why the case
warranted deviation from the guidelines. This
became feedback which provided information
on how well the guidelines were working, sug-
gesting areas needing possible modification.

To prevent the guidelines from becoming
rigid prescriptions, the Parole Board adopted
procedures for updating them on the basis of
systematic, regular feedback. This created a
process for changing the guidelines based on
experience .17

Critics questioned the propriety of some of
the variables chosen as salient factors in deci-
sions.” Due process and equal protection pre-
clude consideration of race. A prisoner’s job
prospects and educational level may be pre-
dictive of parole performance, but they may
also be strongly correlated with race and/or
socioeconomic status. Using these “racially
tainted”**variables was seen by some critics
to be ethically improper if not unconstitutional.

Guidelines have been adopted by a growing
number of States over the years for dealing
with parole, bail, and sentencing.” Congress
authorized the U.S. Sentencing Commission
in 1985 to create sentencing guidelines at the

cluding criminal history, education, employment status, and
parole plans. The guidelines were designed as a simple matrix,
with offense seriousness ranked on the Y axis and the salient
factor score on the X axis. The intersection of the two scores
provided the commission with a suggested total amount of time
B R T WS 0 PB. Hotfman, Guide
lines for” Parole and Sentencing: A Policy Control Method, op.
cit., footnote 16.

*J. Petersilia and S. Turner, Guideline-Based Justice: The
Implications for Racial Minorities (Santa Monica, CA: Rand
Corp., November 1985); J.C. Coffee, “The Repressed Issues of
Sentencing: Accountability, Predictability, and Equality in the
Era of the Sentencing Commission,” The Georgetown Law Jour-
nal 66 (1978), p. 975; and J.C. Coffee, “The Future of Sentenc-
ing Reform: Emerging Legal Issues in the Individualization of

Justice,” Michigan Law Review_ 73 I(1975). 17
19Petersilia a0 rner, op. cit.,, footnote 19,p.-17.

21, T Wilkins, et al., Sentencing Guidelines: Structuring Ju
dicial Discretion (Washington, DC: U.S. Government Printing
Office, February 1978).

Federal level.” After 18 months of study, the
nine-member commission issued its guidelines
in April 1987. They are methodologically sim-
ilar to the parole guidelines.”

Congress had provided that the guidelines
would take effect automatically unless Con-
gress intervened after a period of congressional
review. The Commission can, through amend-
ments, change or add to the initial set of guide-
lines. Critics say that Congress thereby dele-
gated the power to legislate, and this is probably
unconstitutional. *

Federal sentencing guidelines took effect
November 1, 1987. The guidelines virtually
eliminated Federal probation and alternative
sentencing (e.g., community service or electron-
ically monitored home arrest, which is dis-
cussed later in this report). They also provided
for stiffer sentences than have been common
in recent years, especially for white collar
crime.

Sentencing guidelines are an alternative to
both fixed sentences and complete judicial dis-
cretion. The latter results in extremely wide
variations in sentences for the same crime,
while the former prevents judges from consid-
ering mitigating factors or factors that might
suggest a more severe sentence. With guide-
lines, judges retain discretion, but must put
on record their reasons for not following the
guidelines recommendation. Some judges sug-
gest that this explicit rationale may make it

2196 U S.C.A. 991-998 (West Supp. 1985) [Sentencing ‘0™

mission established]; U. S.C.A. 3551-3586 (West Supp. 1985)
[New Federal sentencing provisions]. =~ .

225 crime is assigned a base score which is adjusted depend-
ing on a number of variables (e.g., the weapon used). The ad-
justed score is then located on a matrix, with the second axis
determined by the previous criminal record of the offender. The
result is a recommended length of sentence, expressed as a nar-
row range, e.g., 60 to 72 months.

BU.S. Sentencing Commission, Sentencing Guidelines and
Policy Statements [submitted to Congress Apr. 13, 1987, with
amendments submitted Apr. 13, 1987]Supplementary Report
on the Initial Sentencing Guidelines and Policy Statements (June
18, 1987). For a representative critique of the commission’s work,
see Statement of H. Scott Wallace, legislative director, National
Association of Criminal Defense Lawyers, before the U.S. Sen-
ate Committee on the Judiciary, regarding Federal Sentencing
Guidelines, Oct. 22, 1987. For a summary see H. Scott Wal-
lace, “Congressional Abdication, ” The National Law Journal,
Dec. 28, 1987-Jan. 4, 1988, p. 13.



28

more likely that a sentence be appealed, by sug-
gesting strategies for attacking its rationale.

The sentencing guidelines, like those for pa-
role, are likely to be examined closely to see
whether they create “classifications” or cate-
gories of people for special treatment, thus
violating constitutional guarantees of equal
protection. However, a statistical showing that
some groups or races are differentially affected
on a statistical basis would not in itself dem-
onstrate an unconstitutional classification.

An alternative approach is prescriptive, and
seeks to develop guidelines based solely on pol-
icy choices of criminal justice officials, irrespec-
tive of past practices.”Minnesota, for exam-
ple, developed sentencing guidelines rooted in
retributive considerations.” They excluded
predictions about the future behavior of an of-
fender from consideration, concentrating in-
stead on the seriousness of the offense and the
offender’s criminal history [the latter, however,

*K. Knapp, “Impact of the Minnesota Sentencing Guide-
lines on Sentencing Practices,” Hamline Law Review 5, (1982),
p. 237. For thorough discussions of methodological issues asso-
ciated with designing descriptive guidelines, see F.M. Fisher
and J.B. Kadane, “Empirically Based Sentencing Guidelines
and Ethical Considerations, ” in A. Blumstein, et al., Research
on Sentencing: The Search for Reform, vol. 1| (Washington, DC:
National Academy Press, 1983), pp. 184-193; and R.F. Sparks,
“The Construction of sentencing Guidelines: A Methodologi-

7 A-2R
Caz'sﬁﬂf,',ﬂﬁﬁm Ibldtene;?né& delines commission, Preliminary

Report on the Development and Impact of the Minnesota Sen-
tencing Guidelines July, 1982 (St. Paul, MN: Minnesota Sen-
tencing Guidelines Commission), p. 5.

ARTIFICIAL

Avrtificial intelligence is the computer emu-
lation of human intelligence. Significant
progress toward application has been made in
four areas:

. natural language processing,
. computer vision,

. expert systems, and

. problem solving and planning.

After 30 years of research and development,
artificial intelligence (Al) has begun to yield

can be seen as a predictor of dangerous be-
havior].

Guidelines may promote an active public ex-
amination of the purposes underlying impor-
tant criminal justice decisions, of the primary
objectives of our system of justice, and of
acceptable methods for obtaining these objec-
tives. The guidelines seek to reduce disparity
in the administration of justice, since dispar-
ity violates constitutional rights of due proc-
ess and equal protection.

The use of predictive factors in sentencing
decisions made by a jury has been allowed by
the Supreme Court, specifically in cases in
which there was psychiatric testimony about
the likelihood that a defendant would continue
to be of danger to the public.” A decision in
May 1987 appears to have fully vindicated the
use of such predictions of behavior indecisions
about pretrial detention under the Bail Reform
Act of 1984.” The Court specifically recog-
nized that Congress passed the act because of
the “pressing societal problems of crimes com-
mitted by persons on release. ” In these cases,
however, the predictions were based on spe-
cific information about the offender as an in-
dividual rather than statistical data about
groups of people. The issue of suspect catego-
ries has not yet been laid to rest.

Barefoot v. Estelle, 463 U.S. 880, 77 L. Ed. 2nd 1090>103

S. Ct. 3383 (1983).
27.U.S. v. Salerno, 107 S. Ct. 2095, 55 U. S.L.W. 4663 (1987).

INTELLIGENCE

commercially available products”in the form
of expert systems. These are computer pro-
Bpora comprehensive review of artificial intelligence, see A.

Barr and E. Feigenbaum, The Handbook of Artificial Intelli-
gence, vols. 1-3 (Stanford, CA: HeUrisTech Press, 1982). Also
see R. Forsyth and C. Naylor, The Hitch-Hiker’s Guide to Arti-
ficial Intelligence (London: Chapman& Hall/Methuen, 1986);
H.C. Mishkoff, Understanding Artificial Intelligence (Indi-
anapolis, IN: Howard W. Sams & Co., 1985); W.B. Gevarter,
Intelligent Machines: An Introductory Perspective of Artifi-
cial Intelligence and Robotics (Englewood Cliffs, NJ: Prentice-
Hall, 1985); D. Peat Artificial Intelligence: How Machines Think
(New York, NY: Baen Enterprises, 1985); and P.H. Winston
and K.A. Predergast (eds.) The AI Business: Commercial Uses
of Artificial Intelligence (Cambridge, MA: The MIT Press, 1984).
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grams or software that embody human exper-
tise in a particular domain of knowledge. They
are, in a figurative sense, the cloning of an ex-
pert's methods of problem solving.

There are three principal components com-
mon to most expert systems: a knowledge
base, an inference engine, and a user interface.
The knowledge base contains the system’s
declarative and procedural knowledge, includ-
ing rules of thumb and procedures for attempt-
ing to solve a given problem. The inference
engine controls the system’s operation by se-
lecting the rules to use, accessing and execut-
ing those rules, and determining when a solu-
tion has been found. The user interface allows
communication between the system and its
user. Most use natural language processing.

Some experts believe that expert systems
can greatly benefit criminal justice operations,
through their ability to institutionalize knowl-
edge and to disseminate rare investigative ex-
pertise. Experts in fields such as criminal
profiling,”forgery, arson, serial murder, and
rape investigation can have accrued as much
as 30 years of experience in problem solving.
When those experts leave a criminal justice
agency, they take their expertise with them.
Expertise is more than formal knowledge of
facts; it is judgment, memory, and ability to
compare and synthesize. It is hoped that ex-
pert systems can extend the lifetime of per-
sonal expertise and the range of its use beyond
a particular institution. Small agencies with
less experienced people or with no specialists
w-ill benefit from transferable expert system
programs.

Examples of expert systems being developed
for use in criminal justice are:

« Criminal Profiling for Serial Murder and
Rape.—Under development by the FBI's
Behavioral Science Investigative Support
Unit at the FBI Academy in Quantico,
Virginia.”

+ Serology Analysis.—-Under development
by the California Department of Justice.

« Narcotics Interdiction.—Under develop-

*For a general discussion of criminal profiling, see B. Por-
ter, “Mind Hunters,” Psychology Today, April 1983, pp. 44-52.

ment by the FBI Technical Services Di-
vision.

« Counterterrorism. —Under development
by the FBI's Technical Services Division.

« Name Searching System for Various FBI
Databases.—Under development by the
FBI's Technical Services Division.

« Organized Crime and Labor Racketeer-
ing-—Called “Big Floyd” and “Little
Floyd,” these are being developed by the
FBI's Technical Services Division.

Except for Big Floyd, these expert systems
have not yet proved their feasibility and use-
fulness, but their developers have high hopes
for them.” Expert systems could be particu-
larly useful in FBI investigations because, fre-
guently, the most effective investigators are
promoted out of investigation and into man-
agement positions, and this attrition is com-
pounded by early retirement and other factors.
In addition, the Bureau relies heavily on the
expertise of local law enforcement officers in
the Bureau’s narcotics and drug interdiction
programs. Expert systems may be a way of
capturing and institutionalizing their knowl-
edge before they return to their own juris-
dictions.

OInterview with W, Tafoya, Behavioral Science Investiga-
tive Support Unit, Federal Bureau of Investigation, Jan. 5, 1987;
interviews with W. Tafoya, D. Icove, and R. Rabussen, Be-
havioral Science Investigative Support Unit, Federal Bureau
of Investigation, Jan. 15, 1987. For discussion of criminal profil-
ing and the expert system being developed by the FBI, see
J. E. Douglas and A.E. Burgess, “Criminal Profiling: A Viable
Investigative Tool Against Violent Crime, ” FBI Law Enforce-
ment Bulletin 55, December 1986, p. 9; and D.J.Icove, “Auto-
mated Crime Profiling, ” FBI Law Enforcement Bulletin 55, De-
cember 1986, p. 27.

31The Institute for Defense Analyses with the FBI developed
“Big Floyd,” a labor racketeering expert system, which is able
to access and use the data contained in more than 3 million
records in the FBI Organized Crime Information System. The
program, which is named for Floyd Clark, head of the Criminal
Identification Division, is a very large relational database based
on an “entity relation model. ” Relevant statutes, such as RICO,
are also in the system. An investigator can start with a person
or organization, look at the statutes and their constituent parts,
and ask questions such as: “Do | have enough evidence to charge
this person/organization?” The program will analyze all data
pertaining to an offender/organization and come to a conclu-
sion. If there is not sufficient evidence, the program will sug-
gest, for example, the kind of additional information that is
needed and will suggest that, given the various relationships
between individuals in the database, Subject “X” is likely to
have data that may implicate the suspect in crimes. The pro-
gram will also suggest strategies for “turning” X into an in-
formant,



Chapter 4

New Technologies for Correctional
Supervision and Treatment

Faced with increasing prison populations,
limited capacity, and rising prison construc-
tion costs, criminal justice officials have inten-
sified their search for alternatives to incarcer-
ation. In doing so, they need to keep in mind
the Eighth Amendment prohibition of cruel
and unusual punishment, and the guarantees
of due process in the Fifth and Fourteenth
Amendments.

The penitentiary, as an institution of punish-
ment, is a relatively modem invention. Con-
ceived in the late 1700s as an alternative to
the capital and corporal punishments then
widely used,"the penitentiary was designed
to produce penitence and reformation of the
inmate:

By sobriety, cleanliness, and medical assis-
tance, by a regular series of labour, by solitary
confinement during the intervals of work, and
by due religious instruction to preserve and
amend the health of the unhappy offenders,
to inure them to habits of industry, to guard
them from pernicious company, to accustom
them to serious reflection and to teach them
both the principles and practice of every Chris-
tian and moral duty.’

After an initial period of experimentation
with different methods of confinement, the Au-
burn, New York, system of congregate work
during the day and solitary confinement at
night was adopted as the model upon which

'The Walnut Street jail in Philadelphia is generally credited
as being the first penitentiaryto which offenders were sentenced
as punishment. See E.H. Sutherland, Criminology (Philadelphia
PA: J.B. Lippincott, 1924), pp. 391-396; H.E. Barnes and N.K.
Teeters, New Horizons in Criminology, 2d ed. (New York, NY:
Prentice-Hall, 1952), pp. 381-398.

‘Quoted in Sutherland, Criminology, op. cit., p. 395. Suther-
land notes that this description of the purpose of penitentiary
confinement actually comes from an English law, dated 1778
and penned by Blackstone, Eden, and Howard, authorizing a
penitentiary. Although the institution was not built, the law
likely influenced the Quakers of Pennsylvania, who were respon-
sible for the system of discipline adopted at the Walnut Street
jail.

most penal institutions in the United States
were subsequently built.’Penitentiary con-
finement became the dominant mode of treat-
ment for serious offenders. Penal colonies,
another alternative, were widely used by some
countries, England included; the State of Geor-
gia and Australia were first settled in this way.

Correctional practices are shaped in large
measure by the current penal philosophies. As
already noted, rehabilitation, incapacitation,
and retribution have at different times been
the primary objectives of criminal justice.!
There has been much debate during the past
decade about rehabilitation. Once highly
touted, recent studies have challenged its ef-
fectiveness and its basic fairness.’Retribu-
tive aims of punishment have had a popular
resurgence and are the basis of reforms aimed

3 considerable historic controversy revolved around ‘he

Pennsylvania system, which prescribed solitary confinement
day and night, and the Auburn system, in which prisoners
worked together but in silence during the day, and were con-
fined in solitude at night. Protracted periods of solitary con-
finement, however, were found to produce a variety of ills, in-
cluding insanity and self-mutilation. Sutherland, Criminology,
op. cit., footnote 1, pp. 396-399; Barnes and Teeters, New
Horizons in Criminology, op. cit., footnote 1, pp. 402-416; M.
Ignatieff, A Just Measure of Paz’n: The Penitentiary in the In-
dustrial Revolution 1750-1850 (New York, NY: Pantheon, 1978),
pp. 194-196.

‘H L A.Hart, ‘“‘Prolegomenon to the principles Of Punish-
merit, ” in Punishment and Responsibility (Oxford: Clarendon
Press, 1968) pp. 1-13; G. Ezorsky (cd.),Philosophical Perspec-
tives on Punishment (Albany, NY: State University of New York
Press, 1972);J.B. Cederblom and W.L. Blizek (eds.), Justice and
Punishment (Gambridae. MA; Ballinger, 977& .

sp Lipton, r, Martinson, and J. Wilks, 'The Effectiveness
of Correctional Treatment: A Survey of Treatment Evaluation
Studies (New York, NY: Praeger Publishers, 1975); W.C. Bailey,
“Correctional Outcome: An Evaluation of 100 Reports, ” Jour-
nal of Criminal Law and Criminology, 57 (1966),p. 153. Amer-
ican Friends Service Committee, Struggle for Justice: A Re-
port on Crime and Punishment in America (New York, NY: Hill
& Wang, 1971); Twentieth Century Fund Task Force on Crimi-
nal Sentencing, Fair and Certain Punishment (New York, NY:
McGraw-Hill, 1976); A. von Hirsch, Doing Justice (New York,
NY: Hill and Wang, 1976); N. Morris,;The Future of Imprison-
ment (Chicago, IL: University of Chicago Press, 1974).
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at greater uniformity and determinancy to sen-
tencing.’

As a result of these reforms, which include
preventive detention, determinate sentencing,
habitual-offender statutes, and in some juris-
dictions the abolition of parole, as well as the
coincident aging of the baby boom generation,
prison populations have increased dramati-
cally. Despite much State prison construction
since the early 1980s, the living conditions of
prisoners were more crowded in 1984 than in
1979. Prison housing space increased by 29 per-

6o Lipson and M. Peterson, California Justice Under Deter-
minate Sentencing: A Review and Agenda for Research (Re-
port No. R-2497-CRB prepared for the State of California, Board
of Prison Terms, 1980); S. Lagoy, T. Hussey, and J. Kramer
“A Comparative Assessment of Determinate Sentencing in the
Four Pioneer States,” Crime & Delinquency, vol. 24 (1978), p.
385; S. Messinger and Johnson, “California’s Determinate Sen-
tencing Statute: History and Issues, ” Determinate Sentencing:
Reform or Regression? (Washington, DC: U.S. Government
Printing Office, 1978), pp. 13-58.

cent during that period, but the number of
prisoners grew by 45 percent.’

The new approaches considered in this chap-
ter are all intended to provide alternatives to
conventional prisons; commercial or privatized
prisons and community service, electronically
monitored home arrest, and drug or hormonal
therapy and related methods of behavior mod-
ification.

‘U.S. Department of Justice, Bureau of Justice Statistics,
Prisoners in 1985 (Washington, DC: U.S. Department of Jus-
tice, June 1986). BJS reports that the prison population rose
by 8.4 percent in 1985 to a record 503,601 inmates. This is the
third largest increase in the absolute number of additional in-
mates since prisoner statistics were first collected in 1926. A
recent report of the U.S. Bureau of Justice Statistics indicates
that the number of prisoners housed in State prisons has sig-
nificantly outpaced capacity. U.S. Department of Justice, Bu-
reau of Justice Statistics, Population Density in State Prisons
(Washington, DC: U.S. Department of Justice, 1986), reported
in Criminal Justice Newsletter, vol. 18, Jan. 2, 1987, p. 4.

ALTERNATIVES TO CONVENTIONAL
OR TRADITIONAL PRISONS

Jurisdictions across the country have inten-
sified their search for viable alternatives to
prison. One controversial alternative that sev-
eral States are seriously considering is the
privatization of correctional facilities, or turn-
ing correctional facilities over to privately
owned companies to run. The issue of such
“prisons-for-profit” is heatedly debated by
criminal justice experts.

The American Bar Association (ABA), in
February 1986, urged States not to contract
with the private sector to operate correctional
facilities until a variety of constitutional and
legal issues were resolved, although no con-
stitutional issues were specified. A year later,
the ABA's criminal justice section initiated a
study of statutory and contractual issues re-
garding privatization, with the goal of re-
searching the legal issues and developing a
model statute and contract.’

8] P, Robbins, ' Privatization of Corrections: Defining the Is-
sues, ” Federal Probation, vol. 50, September 1986, p. 24.

But in fact, commercial jails are already in
operation. A television commercial shows a
man being arrested and led away in handcuffs,
followed with the message:

If you've been arrested, there's an alterna-
tive to going to jail, called “alternative sen-
tencing. ” The people to call are Behavioral
Systems Southwest. Call us and we'll give you
the information.’

The alternative operates in California for peo-
ple who have pleaded guilty to a nonviolent
crime, have been sentenced 90 to 120 days, are
willing and able to pay about $1,000 per month,
and have the permission of the sentencing
court. It involves part-time confinement in a
motel-type facility operated by a private com-
pany, while the offender carries on his or her
regular job during workdays. There are sev-
eral such facilities in California and other
States.

“Paying for Your Own Incarceration, ” D&B Reports, vol.
xxxv, No. 1, January/February 1987, pp. 13-14.
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Another strategy is to divert from prison
those offenders who can safely and success-
fully be treated in the community. Alternatives
include fines, probation, suspended sentences,
restitution to the victim, and community serv-
ice. Pre-release programs, such as work release
and halfway houses, shorten the duration of
an inmate’s term and provide a transitional
stage between incarceration and full release,
but are not really alternatives to prison because
they follow incarceration.

The major constitutional question in regard
to all of these alternatives to conventional im-
prisonment is the question of equity in their
application. To the extent that they offer
desirable alternatives, such policies and pro-
grams may be challenged on the basis of dis-
crimination (i.e., under the Equal Protection
and Due Process Clauses) if they are available
only to those who can pay for them, or if candi-
dates are categorized or classified in ways that
the Supreme Court has found to be suspect.

ELECTRONIC MONITORING

The concept of electronically monitoring the
location of parolees and probationers is not
new. Dr. Ralph Schwitzgebel, a member of Har-
vard’'s Science Committee on Psychological
Experimentation, described in 1964a system
of “electronic parole” whereby a portable
transceiver device could monitor a parolee’s
location 24 hours a day. Researchers en-
thusiastically suggested that “when specific
offending behaviors can be accurately pre-
dicted and/or controlled within the offender’s
own environment, incarceration will no longer
be necessary as a means of controlling behavior
and protecting society. "*

Parolees, mental patients, and researchers
in Cambridge and Boston, Massachusetts wore
the tracking devices between 1964 and 1970
to assist in developing the technique.” A pat-
ent was issued for the device in 1969.”

Publicity about the electronic tracking de-
vice generated proposals that included adding
a microphone to transmit whatever the wearer
heard or said; transmitters that might broad-

R K Schwitzgebel, R.L. Schwitzgebel, W.N. Pahnke, and
W.S. Hurd, “A program of Research in Behavioral Electronics, ”
Behavioral Science, vol. 9, 1964. pp. 233-238.

11TheSUbJectsina1969 study ranged from an offender
over 100 arrests and 8 years of incarceration to a young business-
man with no criminal history. R.K. Gable (formerly Schwitzge-
bel), “Application of Personal Telemonitoring to Current Prob-
lems in Corrections,” Journal of Criminal Justice 14, (1986)p.

168. .

2Ibid., p. 176. R.K. Schwitzgebel and W.S. Hurd (1969). “Be-
havioral supervision system with wrist carried transceiver, ”
Patent No. 3,478,344.

cast signals from sensors recording blood al-
cohol levels or other physiological data; and
brain monitors to determine if the wearer was
asleep, alert, or emotionally agitated. Another
suggestion was the creation of a surveillance
system that would combine individual, per-
sonally worn transponders with transceiver
units strategically placed in buildings and
alongside streets. This large-scale monitoring
system was designed to “transform crime de-
terrence into a problem in information proc-
essing, and real-time cautioning by radio
signals."*”

Nevertheless, the development of electronic
monitoring devices made few advances until
the early 1980s when prison overcrowding cre-
ated great demand for alternatives and the
market became attractive enough to encourage
commercialization.

“Note, “Anthropotelemetry: Dr. Schwitzgebel’s Machine”
[Hereinafter cited ‘‘Schwitzgebel’s Machine™], Harvard Law%
view, vol. 80 (1966), pp. 403-404 See U.S. Congress, Senate Com-
mittee on the Judiciary, Hearings orJ Invasions of Privacy (Gov-
ernment Agencies) Before the Subcommittee on Administrative
Practice and Procedure of the Senate Committee on the Judici-
ary, 89th Cong., 1st sess., pt. |, pp. 14-63, 323-324 (1965). R.S.
MacKay, “Radio Telemetering From Within the Body, Science,
vol. 134, October 1961, p. 1196; 1.J. Young and W.S. Naylor,
“Implanted Two Way Telemetry in Laboratory Animals,” Amer-
ican Journal of Medical Electronics, vol. 3, January/March 1964,
pp. 28-33; D.B. Lindsley, “The Reticular Activating System
and Perceptual Integration” in D. Sheer (cd.), Electrical Stimu-
lation of the Brain: An Interdisciplinary Survey of Neurobe-
havioral Integrating Systems(Austin, TX: University of Texas
Press, 1961), p. 331; and J.A. Meyer, “Crime Deterrent Trans-
ponder System, ” Institute of Electrical and Electronic Engi-
neers Transactions on Aerospace and Electronic Systems 7
(1971), pp. 2-22.
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One of the first successful personal telemon-
itoring devices was the “GOSSIlink” electronic
bracelet, inspired by the Spiderman comic
strip. In 1977, New Mexico District Court
Judge Jack Love became intrigued with a car-
toon in which a villain strapped a special brace-
let on Spiderman’s wrist to track the hero’s
whereabouts. Judge Love wrote to his State’s
corrections department, enclosing a copy of the
comic strip and a news article about transmit-
ting devices that could track cargo and ani-
mals. Nothing came of the idea for 4 years; then
crowding in the county jail motivated the
judge to contact several companies to discuss
the feasibility of the device. He convinced
Michael Goss, a computer salesman, to quit
his job to design and produce it. Goss estab-
lished National Incarceration Monitor and
Control Services (NIMCOS) and developed an
electronic bracelet that could be used to moni-
tor probationers. In 1983, after wearing the
bracelet himself for 3 weeks, Judge Love or-
dered a probation violator to wear the device;
and later added four additional offenders.”

Since 1983, approximately 20 jurisdictions
in 13 States have used electronic monitoring
devices in probation and parole, presentence
probation, work release, or house arrest pro-
grams.”At least 12 companies are involved
in making electronic monitoring equipment for
correctional use.” An appraisal of an elec-
tronic monitor, funded by the National Insti-
tute of Justice (NIJ), concluded that active

*'Criminal Justice Newsletter, vol. 15, Mar. 15, 1984, p. 4.

15The number of electronic monitoring programs is growing
rapidly, making a count difficult. In January 1986, the Texas
Criminal Justice Policy Council conducted a 6-month feasibil-
ity study, surveying 10 programs located in 7 States. In De-
cember 1986, the National Institutes of Justice (NI1J) reported
that 45 programs were operating in 20 States; NIJ is reviewing
these programs. See J.B. Vaughn, Potential Applications for
Electronic Monitoring and House Arrest in the State of Texas
(Huntsville, TX: Sam Houston State University, July 1986)
[Hereinafter cited Potential Applications]. In addition, in Oc-
tober and November 1986, EMT Group, Inc. surveyed 20 pro-
grams in 12 States. T. Armstrong, G. Reinger and J. Phillips,
Electronic Surveill ance: An Overvi‘ew [draft report] (Sacramento,
CA: The EMT Group, December 1986).

16C.M. Friel and J. B. Vaughn, “A Consumer’s Guide to the
Electronic Monitoring of Probationers, ” Federal Probation, vol.
50, September 1986, p. 4.

Photo credit: Innovative Security Systems, Cupertino, CA

The electronic bracelet and monitor allow some offenders
to remain in the home and aid in monitoring those
on probation or parole.

monitors have “promise” as an alternative to
traditional incarceration.”

Electronic systems can monitor an offender’s
presence in a specific environment, usually the
home, during curfew hours or during the en-
tire day. They include:

+ telephone calls to probationers during cur-
few hours;

+ computerized telephone calls to the proba-
tioner that require voice and electronic
identification;

+ transmitting devices worn by the proba-
tioner that emit radio signals to a receiver
attached to the phone, that, in turn, com-
municates with a receiver.”

Some house-arrest programs involve elec-
tronic monitoring; all electronic monitoring
systems involve house arrest. Depending on
the design, equipment can monitor offenders
intermittently or continually and are thus
called “passive” or “active” systems. Passive
monitoring systems have an automated caller
programmed to dial the probationer’'s home.

“See R.K. Gable, “Applications of Personal Telemonitoring

to Current Problems in Corrections, "Journal of Criminal Jus-
tice, vol. 14, 1986, p. 169; W. Niederberger and W.F. Wagner,
U.S. Department of Justice, National Institute of Justice, “Elec-
tronic Monitoring of Convicted Offenders: A Field Test, ” Re-

ort to the National Institute of Justice, 1985
P 18Fpiel and Yaughn, op. cit., footnote 16, % 4.
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They are frequently used in conjunction with
a wristlet encoder device that the probationer
inserts into a verifier box attached to the tele-
phone. The verifier box sends a signal to a com-
puter, which records a violation if the telephone
is not answered or the bracelet is not inserted.
Such systems are relatively inexpensive, sim-
ple to operate, and free of false alarms.

Some systems also use computerized “voice
verification” to ensure that the respondent is
actually the offender.”One system has an
optional second test that requires the offender
to repeat a series of digits, using the tele-
phone’s touchtone keys. This tests manual dex-
terity as a possible indication of drug or alco-
hol use.

Active monitoring systems usually consist
of three components:

1. a transmitter device worn by the offender
around the ankle, neck, or wrist, which
transmits an encoded signal at regular in-
tervals over a range of approximately 200
feet;

2. a receiver unit located in the offender’s
home that detects signals from the trans-
mitter and periodically reports to a cen-
tral computer; and

3. a control computer located at the crimi-
nal justice agency that accepts reports
from the receiver unit over telephone lines,
compares them with the offender’s curfew
schedule, and alerts correctional person-
nel to unauthorized absences.

The ankle transmitter used in several active
monitoring systems is about the size of a cig-
arette package, weighs about 5 ounces, and is
strapped around the leg above the ankle with
a strap containing an electronic circuit that de-
tects tampering and sends an alarm to there-
ceiving unit.”

Most of these programs have only been in
existence for a few years and typically involve

15V aughn, OP- cit., footnote 15, P 23.

2(;. Kennedy, Control Data Corp., Minneapolis, MN, inter-
view conducted Apr. 11, 1985, reported in R.v.del Carmen and
J. Vaughn, “Legal Issues in the Use of Electronic Surveillance
in Probation, ' Federal Probation, vol. 50, June 1986, pp. 60-61
[Hereinafter cited “Legal Issues”],

a small number of screened offenders, making
evaluation preliminary and perhaps mislead-
ing.” Electronic monitoring costs more than
traditional probation, but less than prison con-
finement. Society and the prisoner benefit from
the latter’'s continued ability to work and sup-
port himself and perhaps a family. Such pro-
grams add to tax revenues, reduce welfare
costs, and relieve the need to build additional
prisons. They also allow a prisoner to retain
family and community ties. This is a benefit
if those ties are healthy and supportive, but
there is also the risk of continuing unhealthy
associations-e. g., access to liquor and drugs.

A potential societal risk is that of widening
the net of social control. Some critics contend
that there will be a tendency to criminalize all
mildly socially unapproved behavior or to sanc-
tion longer terms or other harsher penalties
for minor misdemeanors. Society derives no
benefit if offenders who would otherwise have
successfully been placed on probation without
monitoring are now electronically tracked. For
these people, a less costly probationary pro-
gram would have proven just as effective and
the level of social control less intrusive, yet
consistent with their rehabilitation and the pro-
tection of society. If it is used for serious felons,
there is the possibility that they will elude mon-
itoring long enough to commit other crimes.

Some people think that the use of house ar-
rest and monitoring devices has “Orwellian
overtones ";* others rejoin that surveillance
by a computer is less intrusive than confine-

ment in a prison.”

#B. Berry, “Electronic Jails: A New Criminal Justice Con-

cern,” Justice Quarterly, Mar. 21985, pp. 1-22; Friel and Vaughn,
op. cit., footnote 16; J. Petersillia, “Exploring the Option of
House Arrest,” Federal Probation, vol. 50, June 1986, pp. 50-55.

2R A Balland J. Lilly, “The Potential Use of Home Incar-
ceration With Drunken Drivers, " in J.E. Scott and T. Hirschi
(eds.), Critical Issues in Criminal Justice (Beverly Hills, CA:
Sage, 1984). B. Beck, “Commentary: Issues in the Use of an
Electronic Rehabilitation System With Chronic Recidivists, ”
Law and Society Review, May 3, 1969, pp. 111-114.

23g 1, Ingraham and G. Smith, “Use otp lectronics in Ob-
servation and Control of Human Behavior, ” Issues in Crimi-
nology 7, fall 1972, pp. 35-53.



36

There are several constitutional questions.
The first issue involves the Fourth Amend-
ment guarantee of “the right of the people to
be secure in their persons, houses, papers, and
effects. . . .“** Electronic monitoring coupled
with home arrest is typically used with those
who otherwise would be in prison, that is, they
are probationers. The courts have consistently
held that probationers enjoy only a restricted
scope of constitutional protection.” They
have somewhat broader protections than con-
fined prisoners,” but less than the general
public.

Electronic monitoring is also used in pretrial
releases, where the issue is less clear-cut. Al-
though the Supreme Court has ruled that the
rights of pretrial detainees are subordinate to
maintaining order and security,” defendants
released pending trial continue to enjoy the pre-
sumption of innocence. Although their release
may be subject to conditions in order to en-
sure their appearance at trial, they have not
been convicted of a crime nor do they suffer
the legal disabilities of convicted felons. In
these cases, the courts often defer final dispo-
sition of the case while the defendant serves
a term of probation. The defendant typically
enters a guilty plea, but the court withholds
final judgment until probation is completed.
Assuming it is completed without incident, the
court may then dismiss the case, thus avert-
ing the stigma of a criminal record.

" “Several contemporary papers Provide an OVEIView of the le
gal and constitutional issues surrounding the use of electronic
monitoring equipment. See del Carmen and Vaughn, “Legal Is-
sues, ” footnote 20; see note 111, p. 60; Note, “Electronic Moni-
toring of Probationers: A Step Toward Big Brother?” Golden
Gate Law Review 14 (1984), p. 431; Berry, “Electronic Jails, "
Friel and Vaughn, “Consumers Guide. ”

“State v. Culbertson, 563 P. 2d 1224 (Or. Ct. App. 1977);
United States v. Consuelo-Gonzales, 521 F. 2d 259 9th Cir. 1975);
Malone v. United States, 502 F. 2d 554 (9th Cir. 1974), cert.
denied, 419 U.S. 1124 (1975); People v. Mason, 488P. 2d (Cal.
S. Ct, 1971); In re Martinez, 463 P. 2d 734 (Cal S. Ct. 1970).
Also see Note, “Fourth Amendment Limitations on Probation
and Parole Supervision, ” 1976 Duke Law Journal 71 (1976).

261 dson V- ?’almer, 468 U.S. 517 (1984) [prisoners have
reasonable expectation to privacy in their cells, or in property
in their cells, entitling them to the protection of the Fourth
Amendment against unreasonable searches]; Block v. Ruther-
ford, 468 U.S. 576 (1984) [Prisoners have no right to be present

h thoriti h rheir cellg?
e s S UYL 5 o

Sentencing courts are given wide latitude in
setting the terms of probation, including re-
stricting the probationer’s exercise of constitu-
tional rights,”but they do not have com-
pletely unfettered discretion in establishing
conditions or release.” Generally, conditions
of probation must have a reasonable relation-
ship to the treatment of the accused and the
protection of the public.

Requiring an offender to abide by a curfew
is not an infrequent condition of probation, one
that has not been found to violate the proba-
tioner’s rights nor to be an abuse of judicial
discretion.” The courts are likely therefore to
find no violation of Fourth Amendment rights
where probationers are ordered to stay within
their own homes for prescribed hours (tanta-
mount to a curfew), and where an electronic
monitor is used simply to verify the proba-
tioner’s compliance. When probationers have
agreed to conditions, the courts have gener-
ally held that they have effectively waived the
exercise of any constitutional rights abridged
by the conditions. For example, a defendant’s
agreement to probation on the condition that
she submit to polygraph examination effec-
tively waived any Fourth or Fifth Amendment
claims. The Court said that the defendant’s
waiver was voluntary despite the unattractive
choice between agreement to the condition or
imprisonment.™

THgeate v. Cooper, 282 S.E. 2d 439 (NC S.Ct.1981); State v-

Sprague, 629 P. 2d 1326 (Or. Ct.App. 1981); Malone v. United
States, 502 F. 2d 554 (9th Cir. 1974), cert demoed, 419 U.S. 1124
(1975); People v. Mason, 488P. 630 (Cal. S. Ct. 1971); In re Bush-
man, 463 P. 2d 727 (Cal. S. Ct. 1970); In re Martinez, 463 P.
2d 734 (Cal. S. Ct, 1970). . ]
MConditions Which unnecessarily encumber the exercise of
constitutional rights, bear little or no relationship to the reha-
bilitation of the offender or the protection of society, impose
impossible burdens on the probationer, are vague, or require
banishment of the offender have been struck down by thecourts.
See, United States v. Abushaar, 761 F. 2d 954 (3rdCir. 1985);
Panko v. McCauley, 473 F. Supp. 325(E.D. Wise. 1979);People
v. Smith, 232 N.-W. 397 (S. Ct. Mich., 1930); People v. Domin-
guez, 256 C.A. 2d 623 (1967); Sweeney v. United States, 353
F. 2d 10 (7th Cir. 1965); Dear Wing Jung v. United States, 312
F'sfs"tjf;(ﬁt pga'éh%?%%)é P. 2d 1326 (or. Ct.App.1981); John-
son v. State, 291 S.E. 2d 94 (Ga. S. Ct. 1981); State v. Cooper,
2% SE 2GRS (or. or Ape 1974 See e

earlier Zap v. United States, 328 U.S. 624 (1946) [Fourth Amend-



37

On the other hand, home arrest anti elec-
tronic monitoring could be held to violate the
Equal Protection of the Laws Clause, if such
programs remain limited to a small percent of
all offenders.” The alternative of incarcera-
tion is for most people probably much more
undesirable. Most electronic monitoring pro-
grams require the probationer to have a home
and a telephone line and to pay the costs asso-
ciated with the program. The Equal Protec-
tion of the Laws Clause could be involved if
participation is denied to those defendants who
cannot pay the program’s costs. In a recent
case®the Supreme Court held that a defen-
dant’s probation could not be revoked for fail-
ure to pay a court ordered fine and make resti-
tution when the defendant was unable to pay.

ment rights may be waived, and where defendant specifically
agreed to governmental inspection of his business records, in
order to obtain the government'’s business, he voluntarily waived
any claims to privacy with regard to his records].

3% . No State shall . . . deny to any person within its juris-
diction the equal protection of the laws. United States Consti-

i i XIV.
tuatsllgz‘,'irﬁgg(i,l.eGeorgia, 461 U.S. 660 (1983).

This issue could become even more impor-
tant if the AIDS epidemic increases the risks
entailed in incarceration. The disparity be-
tween alternative punishments for the same
offense would then seem much greater. Since
maintaining a prisoner almost certainly costs
much more than electronic monitoring, it may
be cheaper to forego user fees. However, this
would still not solve the problem of the offender
with no settled abode, no telephone, and no em-
ployment.

There are additional policy issues to be con-
sidered in electronic monitoring that probably
do not impinge on constitutional protections;
for example, the rights of others in the family
or household. The electronic monitoring de-
vices presently used with home arrest trans-
mit neither images nor oral communications,
only a radiofrequency signal indicating the
presence of the probationer within the pre-
scribed range of the transceiver. Earlier elec-
tronic surveillance cases restrict the use of elec-
tronic monitoring devices that operate with the
principal aim of eavesdropping and seizing
video or audio evidence against a suspect.

DRUG THERAPY AND HORMONE MANIPULATION

Many scientists think it will become increas-
ingly possible in the future to identify biochem-
ical or hormonal factors in human behavior and
eventually to modify behavior by manipulat-
ing these factors. A popular film of the early
1970s, “A Clockwork Orange, ” explored the
implications of behavior modification for con-
trolling antisocial or criminal behavior. Al-
ready a few, relatively ineffective forerunners
of these biological technologies are being used
or experimented within criminal justice. These
include Antabuse for those whose offenses are
related to alcohol abuse, and Depo-Provera for
sexual offenders. These early examples have
raised a large number of objections: that they
allow criminals to escape punishment, that
they violate professional ethics, that they de-
humanize the subjects, that they are uncon-
stitutional as “cruel and unusual punishment, ”

and that they are unconstitutional because
they are not equally available to all offenders
as a substitute for punishment, or as a needed
medical treatment. A closer look at Antabuse
and Depo-Provera may help in evaluating these
objections.

Antabuse and Alcohol

Antabuse is used to treat alcoholism. While
alcoholism is not a crime, public intoxication,
disturbing the peace, disorderly conduct, and
driving under the influence of alcohol are. The
recent get-tough attitude toward drunk driv-
ing has resulted in strictly enforced laws that
may include jail terms. This could further bur-
den the criminal justice system and worsen the
shortage of prison cells, but still do little to
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solve the underlying problem by preventing
recurrence or deterring potential offenders.

Traditional treatment for alcoholism, based
on the view of alcoholism as a disease, includes
counseling, group therapy, and support net-
works, such as Alcoholics Anonymous. Such
treatment is effective only when it is volun-
tary and actively sought. Some research indi-
cates that when appropriately applied, either
the administration of drugs or behavioral
modification programs, including chemical and
electrical aversion conditioning, may be as ef-
fective as the more conventional forms of
treatment.™

Tranquilizers are among the most frequently
prescribed drugs for the treatment of alco-
holism.* First introduced in the 1950s, they
may relax a person and relieve anxieties or ten-
sion without seriously impairing judgment or
alertness. Hypnotics are also frequently pre-
scribed. These drugs must be carefully moni-
tored because the alcoholic may simply sub-
stitute dependency upon the drugs for alcohol.

Disulfiram, commonly known as Antabuse,
is used in quite a different manner. It is a water
soluble, almost tasteless tablet that is incom-
patible with alcohol. Alcohol in interaction with
Antabuse causes extreme nausea or vomiting,
difficulty in breathing, headaches, blurred vi-
sion, and a marked drop in blood pressure. An-
tabuse blocks the complete breakdown of al-
cohol in the body, making the imbiber ill from
the accumulation of toxic byproducts. One
must wait 72 hours after taking Antabuse be-
fore drinking. When used in a treatment pro-
gram, the drug is frequently used in conjunc-
tion with psychotherapy.™

Antabuse conditions deterrence by the fear
or expectation of severe reaction to alcohol. It
provides drinkers with social justification for

uG, Litman and A. Topham, «Oytcome Studies on Tech-
niques in Alcoholism Treatment, ” in M. Galanter (cd.), Recent
Developments in Alcoholism, Volume 1 (New York, NY: Ple-
num Press, 1983), p. 187.

354 H. Siegel, Alcohol Detoxification Programs: Treatment
instead of Jail (Springfield, IL: Charles C. Thomas Publisher,
1973), p. 56.

‘Ibid., p. 57.

abstinence;” enhancing their ability to bene-
fit from more traditional group or individual
therapy by keeping them out of trouble with
the law.* Research has indicated, however,
that the success of the drug maybe due more
to psychological factors than to the physical
reaction, and that only highly motivated per-
sons are appropriate candidates for treat-
ment.” The trouble with Antabuse treat-
ment, in lieu of conventional punishment, is
that the alcoholic may terminate the medica-
tion and resume drinking.

Depo-Provera and Sex Offenses

A more controversial form of drug therapy
for criminals is Depo-Provera. In recent years,
the number of serious sex offenses, notably for-
cible rape, has increased considerably,”or, as
some claim, society is ceasing to condone or
ignore these crimes and they are more often
reported. In addition, there seems to have been
a big increase in sex offenses involving chil-
dren. Again, this increase may represent in
part a growing inclination to report such
crimes. Sex offenders seem particularly likely
to repeat their crimes after punishment.”

The sexual offender may be, but is not nec-
essarily, violent. He is a person who “seeks
sexual gratification through inappropriate
means, such that the sexual activity or the
repercussions of the sexually exciting behavior
are harmful to self or others. ” A distinction

D F. Horrobin, Alcoholism Treatment, Alcohol Research

Review Series, vol. 5 (New York, NY: Human Sciences Press,
1980), p. 133. . .
8W. Poley, G. Lea, and G. Vibe, Alcoholism: A Treatment

Manual (New_York. NY: Gardner Press, Inc., 1979), 3 Al

%Horrobin, Treatment, OP. cit., see nOte 130, pp-133-134,
and Poley, et. al., Alcoholism: A Treatment Manual, op. cit.,
1979, see note 131, p. 61.

@Th,FBI Uniform Crime Reports indicate a 74-percent in-
crease in reported rapes between 1971 and 1981, and a 57-percent
increase in aggravated assault for the same period. U.S. De-
partment of Justice, Bureau of Justice Statistics, Report to the
Nation on Crime and Justice (Washington, DC: U.S. Depart-
ment of Justice, 1983), p. 9. In addition, from 1984 to 1985 the
number of forcible rapes increased 3.7 percent. U.S. Department
of Justice, Federal Bureau of Investigation, Uniform Crime
Reports for the United States (Washington, DC: U.S. Depart-
ment of Justice, 1985), p. 13.

4L R. Tancredi and D.N. Weisstub, “Forensic psychiatry
and the Case of Chemical Castration,” International Journal
of Law and Psychiatry 8 (1986), p. 259.
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is often made however between ‘sex offenses”
(a legal term) and sexual deviation disorders
(a medical term) .42 But even where sexual
offenses against victims do not involve physi-
cal damage, there is often significant emotional
damage.®

Some experts identify four primary types of
sex offenders:*

1. denying offenders who deny their crime
or the criminal nature of the crime (i.e.,
they claim the rape was consensual or the
pedophilia was initiated by the prepuber-
tal child);

z. disinhibited offenders who confess to the
crime but claim their behavior was due to
nonsexual factors such as alcohol, drugs,
or stress;

3. violent offenders who appear to be moti-
vated primarily by some nonsexual force,
such as anger or drive for power; and

4. paraphiliac offenders, especially males, in
which fantasy or the actuality of a spe-
cific deviation accompanies nearly every
sexual arousal; or with “recurrent, persist-
ent fantasies about deviant sex. . . erotic
cravings perceived as noxious when frus-
trated. . . and relatively stereo-typed sex-
ual activity. ”

Paraphiliac behaviors may include fet-
ishism, transvestism, sadism, masochism,
pedophilia, exhibitionism, and voyeurism.
More violent illegal behaviors, such as
rape and incest, and the lack of sexual im-
pulse control may be associated with
paraphiliacs or with other psychiatric dis-
orders, such as schizophrenia.

a2 g Berlin and C.F. Meinecke, “Treatment of Sex

Offenders With Antiandrogenic Medication: Conceptualization,
Review of Treatment Modalities, and Preliminary Findings, ”
American Journal of Psychiatry 138 (1981), pp. 601-646, at p.
602 [Hereinafter cited “Treatment of Sex Offenders”]. See also,
P. Walker and W. Meyer, “Medroxyprogesterone Acetate for
Paraphiliac Sex Offenders, “in J.R. Hays, T.K. Roberts and K.S.
Solway (eds.), Violence and the Violent Individual (Jamaica, NY:
Spectrum Publications, 1981), pp. 354-356.

“J. Kelly and J. Cavanaugh, “Treatment of the Sexually
Dangerous Patient, ” Current Psychiatric Therapies 21 (1982),
p. 101 [Hereinafter cited “Sexually Dangerous”].

“1bid.

At certain periods there has been a strong
tendency to subject sex offenders not to pun-
ishment, but to treatment. In the search for
new approaches for managing sex offenders,
there is no clear consensus on which sexual
offenders are “sick” and merit compassion and
treatment, and which are “evil” and merit se-
vere punishment. Many people are ambivalent
and troubled on this subject. Nor is there una-
nimity among either medical or law enforce-
ment experts. This contributes to the high de-
gree of inconsistency in treatment of sex
offenders. Knowledge and theory in this area
are both inadequate, and research is hampered
by the peculiar difficulties of obtaining data
on sexual behavior, which makes diagnosis and
effective treatment difficult.

Traditional treatment of sex deviants takes
several forms: mental health therapy, psy-
chotherapy, life skills training, behavior
modification, and hormonal manipulation. In-
creasingly, behavior change programs involve
a combination of methods and techniques, and
almost always include some form of counsel-
ing and peer group treatment.” Other strat-
egies use a variety of aversive conditioning
techniques, including electric shock treat-
ments, shame-aversion, and covert sensitiza-
tion.” Few if any treatment methods have
been proven effective in significantly reduc-
ing the incidence or recurrence of sexually devi-
ant or dangerous behaviors.

One mildly promising but controversial
treatment for use with certain sex offenders
is hormonal manipulation through injection of

%D.J. West, ‘Sex Offenses and Offending, ” in M. Tonry and

N. Morris {eds.), Crime and Justice: An Annual Review of Re-
search, vol. 5 (Chicago, IL: University of Chicago Press, 1983),
p. 216. Comprehensive surveys of programs in the United States
include E.M. Brecher, Treatment Programs for Sex Offenders
(Washington, DC: U.S. Government Printing Office, 1978); B.
Delin, The Sex Offender (Boston, MA: Beacon Press, 1978). Also
see Report on Nation wide Survey of Juvenile and Adult Sex-
Offender Treatment Programs and Providers (Syracuse, NY:
Safer Society Press, 1986). [Hereinafter cited Nationwide Sur-
vey Sex-Offende({ Treatment Programsﬁl i

#6M Serber 8nd J. Wolpe, “Behavior Therapy Techniques,
in H.L.P. Resnick and M.E. Wolfgang (eds.), Treatment of the
Sex Offender (Boston, MA: Little, Brown &Co., 1972), pp. 59-64.
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the antiandrogen progesterone, a technique
sometimes called chemical castration. Used in
Europe for many years, hormonal manipula-
tion has only recently been used in the Amer-
ican criminal justice system. The usual form
is Depo-Provera.

A 1986 survey of 650 U.S. programs special-
izing in the treatment of sex offenders found
that 14 percent of the adult programs and 6
percent of the juvenile programs were using
Depo-Provera on an experimental basis.”
Their goal is to determine if it, in conjunction
with extensive counseling, could reduce the
probability of recidivism.

Testosterone, found in varying levels in both
men and women, is the sex hormone responsi-
ble for the male sex drive. Male sexual behavior
is related to many variables, only one of which
is the serum level of testosterone. But varia-
tions from the normal range of testosterone
concentration are frequently associated with
behavior changes; a reduction in the hormone
due to castration may reduce sexual activity
and conversely, an injection of testosterone to
androgen-deficient men can increase sexual
activity .48

The first clinical use of antiandrogen com-
pounds to treat sexual offenders occurred in
West Germany and Switzerland in the 1960s.”
Experimenting with rats, scientists discovered
the antiandrogenic properties of cyproterone
and cyproterone acetate, and began applying
the new drug to selected human beings. The
compounds were found to suppress the pro-
duction of testosterone. In contrast to estro-
gen compounds,” which in the male produce
effeminate body changes and may cause irre-
versible infertility, cyproterone and cyproter-
one acetate are progesterone derivatives that
have fewer unpleasant side effects, most re-

“'Nationwide Survey of Sex-Offender Treatment Programs,
see note 142, reported in Criminal Justice Newsletter 17 (June
16,1986, p. & . s on. i foots

48k I and avanuagh, Sexually Dangerous, ” Op. cit.,
note 43, p. 103.

49J. Money, “The Therapeutic Use of Androgen-Depleting
Hormones,” in H.L.P. Resnick and M.E. Wolfgang (eds.), Treat-
ment of the Sex Offender, see note 143, p. 165. [Hereinafter cited

“Therapeutic . U

e
%Estrogen 'S r]naln female sex hormone.

versible, and no known permanent adverse side
effects.™

The drug was approved in the United States
for several medical applications, but the Food
and Drug Administration has not released it
for general treatment of sexually deviant be-
havior. It has been possible, however, for
researchers working with sex offenders to sub-
stitute medroxyprogesterone acetate, a syn-
thetic progesterone known as Depo-Provera,
manufacturered by the Upjohn Co.

Effective treatment with Depo-Provera de-
pends on careful selection of candidates.”
The personal commitment of the patient is im-
portant. Patients typically receive a 300 to 400
mg. injection of the drug every 7 to 10 days,
depending on physique and body weight. The
drug is regularly monitored in an attempt to
lower the amount of testosterone from normal
male levels (400 to 1,000 mg) to normal female
levels (40 to 100 mg),”with the objective of
reducing potency and ejaculation, reducing the
frequency of erotic imagery, and diminishing
sexual interest. Behavioral and cognitive
therapies are almost always part of the
treatment.™

In contrast to other, more traditional forms
of treatment (e.g., psychotherapy, behavior
therapy, long-term institutionalization, or anti-
psychotic chemotherapy), Depo-Provera is said
to be more specific and longer-lasting in elimi-
nating sexually dangerous behaviors.” There
is also some evidence indicating that lowered

siM K. Spodak, Z.M. Falk, and J.R. Rappeport “The Hor-
monal Treatment of Paraphiliacs With Depo-Provera, " Crimi-
nal Justice an, Behawor 5 (1978), pp. 304-314.

**Walker and Meyer, “Medroxyprogesterone Acetate for
Paranhlhac Sex Offenders, ” 1981.

%3Kelly and Cavanuagh, * ‘Sexually Dangerous, " op. cit., foot-
note 43, p. 104. Research also suggests that some offenders have
excessively high levels of testosterone. Berlin and Meinecke,
“Treatment of Sex Offenders,” op. cit., footnote 42, p. 605; P.
Gagne, “Treatment of Sex Offenders With Medroxyprogester-
one Acetate, ” American Journal of Psychiatry 138, May 1981,

p. 645. . i i
%With counseling only, the patient often becomes dis

couraged as a result of relapses into deviant behavior. With coun-
seling and Depo-Provera there are almost immediate. behavioral
changes, thus increasing the effectiveness of psychological

ther.
35 py“ ,and Cavanaugh, “Sexually Dangerous, ,
note 43, p. 102.

op. cit., foot-
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testosterone levels may decrease aggressive-
ness.”Other researchers have found that
Depo-Provera does not affect aggression per
se, but reduces sex-related aggression. ™
There are several theories, but as yet no con-
clusive evidence, to explain the multiple bio-
chemical and clinical effects of Depo-Provera.

The Biosexual Psychohormonal Clinic at the
Johns Hopkins University Hospital in Balti-
more, Maryland, was one of the first programs
to treat sex offenders with Depo-Provera, in
the late 1960s. In 1982-83, the program treated
approximately 150 sex offenders, mostly as a
condition of probation.” Program research
suggests that Depo-Provera, when combined
with counseling, can reduce the risk of recidi-
vism.” But when medication is stopped,
recidivism may recur. The drug has been ef-
fective with paraphiliacs (i.e., those requiring
bizarre imagery, voyeurs, sex masochists,
pedophiles, etc.), but does not work well with
“antisocial career ciminals. ”

New research at the sex offender program
of the Connecticut Department of Corrections
has indicated that Depo-Provera is unsuitable
for most rapists because of their violent be-
havior, which is “primarily the sexual expres-
sion of aggression, rather than the aggressive
expression of sexuality.”” Other research in-
dicates that it is not effective with alcohol and
drug abusers.

The drug has several possible side effects,
including those that frequently accompany the
use of oral contraceptives; that is, fatigue, de-

'Ibid., p. 1 %
5’Bradf(E)rd, Y h, Hormonal Treatment Of Sex Offenders, ”
Bulletin of the American Academy ofPsychiatry and the Law
11, 1983, p. 167, cited in Larry McFarland,‘Depo Provera Ther-
apy as an Alternative to Imprisonment, ” Houston Law Review
23, 1986, Notell4,p. 810. Bradford believes there is little evi-
dence of a correlation between serum testosterone and aggres-
sion, although there is a highly complex relationship between
aggression and various biological factors.

8Criminal Justice Newsletter 14 (Sept. 12,1983),p-3.

9These findings Nave been supported by the ts of *S1m-
ilar program in Galveston, TX; the Rosenburg Clinic reports
that 70 to 80 percent of the men treated with Depo-Provera
in conjunction with psychological treatment did not repeat their
offensive behavior. See Houston Post, June 29, 1985, at 4A. col.1.

%Criminal Justice Newsletter 15 (Feb. 15, 1984), P. 4. Also
see N. Groth, Men Who Rape: The Psychology of the Offender
(New York, NY: Plenum Publishing Corp., 1979).

pression, weight gain, change in the growth
of body hair, nausea, elevated blood glucose,
and headaches.” These side effects appear to
be temporary and reversible when treatment
is terminated. Within 6 to 12 months follow-
ing the last administration of the drug, a man’s
testosterone level returns to its pretreatment
level.” Some controversy regarding the
drug’s possible carcinogenic effects has been
reported in research literature.”

At best, Depo-Provera is a temporary solu-
tion to sexually deviant behavior. With short-
term use, a high percentage of relapse occurs
after the drug is withdrawn. But as sex crimes
are highly age correlated, Depo-Provera treat-
ment administered over several years may
reduce the likelihood of recidivism until the
patient ages, or makes sufficient progress in
behavioral therapy to control antisocial be-
havior.”

Alternative Techniques for Behavior Control

The questions raised about drug or hormonal
therapy would also apply to other kinds of sci-
entific behavior modification if and when they
become available. The techniques popularly
and loosely called brainwashing, and certain
surgical procedures, including castration and
lobotomy, have been suggested at various
times, although there is little evidence that
they would effectively control undesirable be-
havior. If techniques are developed that are

1P, Gagne, “Treatment of Sex Offenders With Medroxypro-
gesterone Acetate,” American Journal of Psychiatry 138, May
1981, p. 645; Kelly and Cavanaugh, ‘‘Sexually Dangerous, " op.
cit., footnote 43, p. 104. | ,

62, Money “Therapeutic Usece note 143, pp. 166; Kelly
and Cavanaugh, “Sexually Dangerous, " op. cit., footnote 43,

p. 104. . .
83Researchers opposing the use of Depo-Provera claim that

high doses of medroxyprogesterone acetate have caused breast
cancer in female dogs (See A. Rosenfield, et al., “The Food and
Drug Administration and Medroxyprogesterone Acetate,” Jour-
nal of the American Medical Association 249 (1983 ),pp. 2924-
2925). Several other researchers, however, believe that these
findings are inconclusive as to the carcinogenic effects the drug
may have on human beings. Berlin and Meinecke, “Treatment
of Sex Offenders, ” op. cit., footnote 42, see note 139, p. 603;
A. Liang, et al., “Risk of Breast, Uterine Corpus and Ovarian
Cancer in Women Receiving Medroxyprogesterone Injections,”
Journal of thndAﬁmrir‘ n Medical Association 249 (1983), p. 2909.

#Berlin 2" €INECKE, «“Treatment of Sex Offenders, ” op.
cit., footnote 42.
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proven effective, however, these questions will
certainly be raised.

Thus, some critics challenge any behavior
modification treatments as “cruel and unusual
punishment,” which is prohibited by the
Eighth Amendment. The courts have inter-
preted this clause to ban punishments involv-
ing torture or a lingering death,”and those
that are disproportionately severe.” Courts
have applied the proscription at various times
to capital punishment,” corporal punish-
ments,” and degrading conditions of con-
finement.*

It has also been applied to use of “aversion
stimuli” in the form of an unproven drug that
caused vomiting, when used to punish inmates
or involuntarily committed patients who vio-
lated minor institutional rules.” A prisoner
who undergoes treatment must consent, and
must be able subsequently to withdraw con-
sent and halt treatment.

The nature of the treatment, and what it does
to the subject, is clearly relevant. For exam-
ple, the effects should not be “shocking to the

" e5]p, re Kemmler,136 U.S. 436 (1889), at 447: “‘Punishments

are cruel when they involve torture or a lingering death; but
the punishment of death is not cruel, within the meaning of that
word as used in the Constitution. It implies there’s something
inhuman and barbarous, something more than the mere extin-
gu;ssvr‘llglz.tg 3f[|}:3ted States, 217 Us. 349 (1910): a sentence
of 15 years at hard labor in wrist and ankle chains is dispropor-
tionate to the crime of falsifying a public record. Coker v. Geor-
gia, 433 U.S. 584 (1977): the death penalty for the crime of for-
cible rape is grossly disproportionate and excessive, in violation
of the Eighth Amendment. Solem v. Helm, 463 U.S. 277 (1983):
a life sentence without possibility for parole for seventh non-
violent felony is significantly disproportionate to the crime and
is thus a violation of the Eighth Amendment. But compare Rum-
mel v. Estelle, 445 U.S. 263 (1980): a mandatory life sentence
imposed under a recidivist statute does not constitute cruel and
unusual punishment, even though the three successive felonies

were nonviolent. oroperty-related _offenses
* Furman v. Géorgia, 408 U.S, 238 (1972)

6 Jackson v. Bishop, 404 F. 2d 571 (8th Cir.1968) [Whip-
i inistered with a leather s : )
P oI Sarver. 308 . use: 362 KT ark. 1970), aff'd 42
F.2d 304 (8th Cir. 1971) [The totality of conditions of confine-
ment within an institution may amount to cruel and unusual
punishment “where the confinement is characterized by condi-

tions and practices so bad as to be shocking to the conscience

of reasonably civilized people . . .“ p. 365.
ORmecht V. Gillman, 4568 F.2d 1136 @&th Cir.1973).

conscience of reasonably civilized people, ” a
test that has been applied in determiningg what
constitutes cruel and unusual treatment.”
Surgical or pharmaceutical treatment that
deprived a prisoner of the use of general men-
tal faculties (i.e., made him a passive “zombie”)
or of physical faculties (i.e., crippled, blinded,
or permanently castrated him) might be found
to be “shocking to the conscience of reason-
ably civilized people”; but courts have allowed
lobotomies to be performed on involuntarily
committed patients.

Another general question that could arise,
however, is whether a prisoner could demand
treatment as an alternative to prison or if it
affords an improved chance at probation.
Should certain treatments prove effective and
reliable methods for reducing violent behavior
or propensity to rape or other sexual offenses,
for example, prisoners may demand such treat-
ment on grounds of “equal protection” or as
medical care to which they are entitled. The
Supreme Court has ruled that prison officials
are obligated to provide inmates with adequate
medical care.” The constitutional duty stems
from the inmates’ total dependence on prison
officials to provide for their medical needs. The
Court established a two-pronged test. Prison
officials have violated the Eighth Amendment
if: 1) the prisoner has serious medical needs,
and 2) by an act or omission, officials have
demonstrated deliberate indifference to those
needs.” This requirement would not apply to
experimental or unconventional treatments.

The suggestion that Depo-Provera, still con-
sidered experimental, could involve such long-
term risks has led some critics to object to it.
An opponent of Depo-Provera treatment pro-
tested,

It makes a mockery of the whole concept of
informed consent when your option is to go

"Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970)
2R gtelle v. Gamble, 429 U.S. 97 (1976) [Deliberate indiffer

ence by prison personnel to a prisoner’s serious illness or in-
jury constitutes cruel and unusual punishment contravening
the Eighth Amendment.]

bid., pp. 104-105.
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to jail or get injected with a carcinogen that
can increase the risk of heart attack.”

The American Civil Liberties Union has pro-
tested the conditions under which sex offend-
ers usually participate in the program, argu-
ing that it is an indirect form of coercion”
because, for sex offenders especially, prison can
be so dangerous as to force them to accept any
alternative.

The courts have not established a clear doc-
trine on refusal of treatment even when it is
intended to be rehabilitative.” At present,

"Criminal Justice Newsletter 14, Sept. 12, 1983, p. 3, Com-
ments of Dr. Sidney Wolfe, Director of the Health Research
Group.

“Criminal Justice Newsletter 14 Sept. 12, 1983 p. 3.

"SCompulsory treatment was not held violative of Eighth
Amendment in Rutherford v. Hutto, 377 F. Supp. 268 (E.D.
Ark. 1974). [Prison officials compelled, under threat of institu-
tional punishment, an illiterate inmate to attend school.] The
court noted, ‘if a State can compel a convict to perform uncom-
pensated labor for the benefit of the State, as can constitution-
ally be done [citation omitted], a fortiori a State has the con-
stitutional power to require a convict to participate in a
rehabilitation program designed to benefit the convict. ” Ibid.,
p. 272. Also see Rennie v. Klein, 462 F. Supp 1131 (D.N.J. 1978).
For a review of the right to refuse treatment, see Comment,
“The Right Against Treatment: Behavior Modification and the
Involuntarily Committed,” Catholic University Law Review,
23,1974 p. 774.

Depo-Provera is typically used in conjunction
with other psychotherapeutic or behavioral
treatments as a condition for probation. The
defendant, in agreeing to the conditions, is con-
sidered to have waived his constitutional
rights.

Critics have said that since research has dem-
onstrated that Depo-Provera also reduces ag-
gression, some prison administrators might at-
tempt to use the drug on all inmates in an effort
to control violence and homosexual activity.
In fact, at least one criminal justice official has
advocated such use.” Such broad and general
use of the drug might meet the Supreme
Court's test for cruel and unusual punishment:
“shocking to the conscience of reasonably civi-
lized people.”

"Comments of Oklahoma Corrections Director, Larry

Meachum, who “would like to see Oklahoma become a ‘front-
runner’ in studying the use of ‘chemical castration’ to control
sex offenders in overcrowded prisons, ” Quoted in, Comment,
“Medical Treatment for Imprisoned Paraphiliacs: Implement-
ing a Modified Standard for Deliberate Indifference, ” Yale Law

& Pollcy Review 4 (1985), p. 251, at% 275, note 106.
Holt'v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970)



Chapter 5

Technology for Record Keeping
and Information Sharing

The criminal justice system relies on infor-
mation at each stage of the process. The infor-
mation processing system has two primary
roles:

1. processing offender-relevant data (i.e., in-
dividual criminal records) in support of
criminal justice decisions; and

2. processing system-relevant data in sup-
port of management and administrative
decisions (e.g., manpower allocation and
case load projections).

This report, however, deals only with the first
of these roles. In this regard, criminal justice
officials have sought technologies that will
improve:

+ the collection, maintenance, processing,
and analysis of information;

+ the communication or dissemination of
data; and

+ the quality, accuracy, completeness, and
reliability of the data.

Criminal justice decisions at every level are
built on such information as the initial offense
and arrest reports, which describe the nature
of the crime and the characteristics of the vic-
tim, and the offender’s criminal history rec-
ord. The seriousness of the offense and the
criminal history of the offender are critical to
making informed decisions.’Contemporary

ID. Black and A. Reiss, “Patterns of Behavior in Police and
Citizen Transactions, Studiesin Crime and Law Enforcement
in Major Metropolitan Areas (Washington, DC: U.S. Govern-
ment Printing Office, 1977); R. Friedrich, “The Impact of Or-
ganizational, Individual, and Institutional Factors on Police
Behavior, ” Ph.D. dissertation, University of Michigan, 1977;

sentencing and parole guidelines have espe-
cially brought to light the importance of the
data quality, for it largely shapes the disposi-
tion an offender may receive at bail, sentenc-
ing, and parole release, and also impinges on
the rights of those never convicted or even for-
mally accused of crime.

Other things being equal, the more serious
the offense, the greater the likelihood that the
prosecutor will formally charge and prosecute
the suspect, the judge will set a high bail or
no bail with the suspect confined until trial,
the judge will sentence to confinement, the
prisoner will be housed in maximum security,
and the parole board will deter release. But in
addition, the more serious the offender’'s prior
criminal record, the greater the probability of
adverse decisions throughout the system.
Given the importance of criminal history
records, a central issue is the quality of those
records. Recent studies have called into seri-
ous question both the completeness and ac-
curacy of criminal history records.

J. Goldkamp, Two Classes of Accused: A Study of Bail and De-

tention in AmericanJustice (Cambridge, MA: Ballinger, 1979);
D.M. Gottfredson, C.A. Cosgrove, L.T. Wilkins, J. Wallerstein,
and C. Rauh, Classification for Parole Decision Policy (Wash-
ington, DC: U.S. Government Printing Office, 1978); M.R. Gott-
fredson, “The Classification of Crime and Victims, ” Ph.D. dis-
sertation, State University of New York at Albany, 1976; M.R.
Gottfredson and D.M. Gottfredson, Decisionmaking in Crimi-
nal Justice: Toward the Rational Exercise of Discretion (Cam-
bridge, MA: Ballinger, 1988); J. Hogarth, Sentencing as a Hu-
man Process (Toronto: University of Toronto Press, 1971); L.P,
Sutton, Variations in Federal Criminal Sentences: A Statisti-
cal Assessment at the National Level (Washington, DC: U.S.
Govemrnent Printing Office, 1978).

REPORTING AND DATA QUALITY

The completeness, accuracy, and reliability
of such information became an important pub-
lic policy issue in 1967 when the Report of the

President Coremission on Law Enforcement
and the Administration of Justice cited inade-
quate reporting and inaccurate data as a seri-

45
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ous problem.”The commission suggested a
national computerized repository to collect
summary criminal history information.’ Five
years later, the National Advisory Commis-
sion on Criminal Justice Standards and Goals
also called attention to the data-quality prob-
lem.” And, also in 1973, the General Account-
ing Office criticized sharply the reporting levels
in State criminal history record systems, not-
ing that many arrests and dispositions were
not reported to the State central reposi-
tories.’

Fifteen years later, according to most sources,
disposition reporting is still characterized as
too little, too late. In addition, there are seri-
ous problems with the level of reported arrests
and the accuracy of criminal history records.
This is in spite of the fact that automation has
brought about great improvements in data

"The President's Commission on Law Enforcement and
Administration of Justice, The Challenge of Crime in a Free

Society (Washington, DC: U.S. Government Printing Office,

1967), pp. 244-271. . | .
3President’s COmmission on Law Enforcement and Admin-

istration of Justice, Task Force Report: Science and Technol-

ogy (Washington, DC: Government Printing Office, 1967), p. 75.

4U.S. National Advisory Commission on Criminal Justice
Standards and Goals, Report on the Criminal Justice System,
p. 114 (1973). See also T.J. Madden and H.S. Lessin, “Privacy:
A Case for Accurate and Complete Criminal History Records,”
Villanova Law Review 22, pp. 1191, 1198.

sy S. Congress, offic, of echnology Assessment, An
Assessment of Alternatives for a National Computerized Crimi-
nal History System (Springfield, VA: National Technical In-
formation Service, 1982), p. 93 [Hereinafter cited OTA, Alter-
natives for a National CCH]. Also, D.L. Doenberg and D.H.
Zeigler, “Due Process v. Data Processing: An Analysis of Com-
puterized Criminal History Information Systems,” New York
University Law Review 55, (December 1980), p. 1158.

quality.® Automated systems make it more
practical and economical to implement track-
ing, editing, and disposition monitoring sys-
tems, as well as transaction logs and other
data-quality techniques.

Further, the telecommunications compo-
nents of automated systems make the report-
ing of arrests and disposition easy, economi-
cal, and reliable. The Office of Technology
Assessment, in a 1982 survey, found that auto-
mated State repositories achieved a signifi-
cantly higher average arrest reporting rate
(81.6 percent) than did nonautomated systems
(71.8 percent). There was a similar difference
for disposition reporting. Repositories using
automated systems had a 70.6 percent aver-
age disposition reporting rate, while reposi-
tories using manual systems had a rate of 56.3
percent.’

While some jurisdictions have been able to
design and operate systems with relatively
high disposition reporting levels, others have
not. Most States with good quality records po-
lice the quality of criminal history record data
as it is entered into their systems, including
uniform documentation, review and verifica-
tion, and tracking systems. But many States
have not adopted these procedures.

sp Woodard, State Criminal History Record Repositories:
An Overview (Sacramento, CA: SEARCH Group, Inc., forth-
coming). [A report prepared for the Federal Bureau of Justice
Statistics.]

"OTA, Alternatives for a National CCH, op. cit., see note
176, p. 94.

DISSEMINATION OF FBI CRIMINAL HISTORY RECORDS

The Federal Bureau of Investigation (FBI)
is allowed to disseminate criminal history
records to State and local officials for employ-
ment and licensing purposes; it may also dis-
seminate criminal records to some private sec-
tor employers, including federally chartered
or insured banks, parts of the securities indus-
try, the futures trading industry, and the nu-
clear power industry, with some conditions and

constraints.’Under a “one-year rule” estab-
lished by the Justice Department in 1974, be-
cause of congressional concern about the dis-

8«The Dissemination of FBI Criminal History Records for
Employment and Licensing Purposes,” A Staff Report, re-
printed in Access to FBI Records for Employment and Licens-
ing Purposes: Hearings before the Subcommittee on Civil and
Constitutional Rights of the House Committee on the Judici-
ary, 100th Cong., 1st sess., 1988.
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semination of inaccurate records, the FBI may
not disseminate any criminal record more than
a year old unless it shows the disposition of
the charge.

In September 1987, the FBI proposed that
the one-year rule be eliminated. Opponents of
the proposed change point out that the FBI's
criminal history record, because it depends on
voluntary submissions from States, is seri-
ously lacking in completeness and accuracy.
Approximately 50 percent of the arrest entries
do not show the disposition of the case, and
as much as 20 percent of the arrest-disposi-
tional data that is shown may be erroneous.
A report prepared by staff for use of the Sub-
committee on Civil and Constitutional Rights
of the House Committee on the Judiciary
pointed out that fewer than half of arrests
result in a conviction, and the subject is enti-
tled to be presumed innocent.’Half of all re-

quests for FBI criminal records are for employ-
ment and licensing purposes, and if an applicant
for a job or a license is refused on the basis
of an incomplete or erroneous FBI record, he
or she may suffer a substantial penalty even
though acquitted or even though the charge
was dropped.

The congressional staff report noted that
when an incomplete arrest record seems par-
ticularly relevant to employment being sought,
the FBI can go back to the agency that sub-
mitted the record and inquire about its dispo-
sition; when it does make this effort, it receives
disposition information within 3 days in 42 per-
cent of the cases. The report therefore recom-
mended that the one-year rule not be dropped,
but that the FBI take steps to reduce to a min-
imum those cases where relevant criminal rec-
ords must be withheld, by improving its pro-
cedures for obtaining disposition information.

ELECTRONIC RECORDS AND DUE PROCESS

Virtually every court that has addressed the
data-quality issue has found that criminal jus-
tice agencies have a duty to implement proce-
dures reasonably designed to safeguard the ac-
curacy and completeness of criminal history
records. However, these courts have not unani-
mously, or clearly, articulated the source of this
duty, the standards for establishing a breach
of this duty, or the consequences of such
breach.

The courts generally do not require crimi-
nal justice agencies to maintain or disseminate
accurate records. Rather, the courts require
them to adopt policies and procedures that are
reasonably calculated to result in accurate
records. If an agency fails to implement such
procedures and if that failure causes some tan-
gible harm to a person when records are used
or disseminated, courts are likely to find a vio-
lation and provide the subject with a remedy.

A Federal court found in 1974 that a crimi-
nal justice agency has a positive duty to main-
tain Criminal history records in an accurate and

reliable manner.” Later that same year, the
District of Columbia Court of Appeals strongly
implied that any statutory authorization to col-
lect and disseminate criminal history records
inherently required the agency to collect and

10498 F 2d 1017,1026 (D.C. Cir. 1974) (Menard I1). This case

chronicled Menard'’s 9-year struggle to remove his arrest rec-
ord from FBI files, since he was released (by Los Angeles po-
lice) without being charged. Menard argued that because he had
only been detained and not arrested the FBI was without au-
thority to maintain a record of his encounter with the Los An-
geles police. The Federal Court of Appeals for the District of
Columbia stated that the FBI has a duty to be more than a
“mere passive recipient” of records received from the State and
local enforcement agencies, and also has a duty to carry out
its record keeping operations in a reliable and responsible man-
ner. Although the Menard court declined to speculate on the
extent to which the U.S. Constitution requires the FBI to main-
tain accurate and complete records, the court did find that the
Department of Justice’s statutory authority to “acquire, col-
lect, classify and preserve” criminal justice records under 28
U.S.C. 534 carries with it the responsibility to discharge this
record keeping function reliably and responsibly and without
unnecessary harm to record subjects. See also, Louis F. Soli-
rnine, “Safeguarding the Accuracy of FBI Records: A Review
of Menard v. Saxbe and Tarlton v. Saxbe, ” University of Cin-
cinnati Law Review 44, (1975),pp. 325, 327.
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disseminate those records in an accurate
manner."

But the notion that the U.S. Constitution
requires criminal justice agencies to maintain
accurate and complete criminal records suffered
a setback 2 years later. The Supreme Court,
in Paul v. Davis,” 1976, held that a police
chief could circulate a flyer to local merchants
containing the names and photos of “active
shoplifters” without running afoul of the sub-
jects’ constitutional rights. The Court said that
the U.S. Constitution does not require crimi-
nal justice agencies to keep official files, such
as arrest records, confidential. Moreover, even
if dissemination of an official record under
some circumstances could be of constitutional
interest, tangible harm to the subject must be
demonstrated before the dissemination could
violate any constitutionally protected interest.

This decision did not address the question
of whether the criminal justice agencies must
maintain accurate criminal history records.
But at least one Federal court has cited the
1976 decision as authority for arguing that
subjects do not have constitutional interest in
the handling of their criminal records. A Fed-
eral district court held that a person against
whom charges were dropped shortly after his
arrest had no constitutional interest that re-
quired the purging of the arrest entry from the
FBI's files.”

Courts have continued to find that criminal
justice agencies have a duty to make reason-
able efforts to ensure the accuracy and com-
pleteness of criminal history records. It is un-
clear whether the legal basis for such a duty

'Tarlton v. Saxbe 507 F. 2d 1116, 1122, 1123(D.C.Cir.
1974); this expanded the decision in Menard. The court implied
that even in the absence of a statutory obligation, agencies have
constitutional and common law obligations to ensure accuracy
in the collection and dissemination of criminal justice infor-
mation.

12494 U.s. 693, 713 (1976); see also, M. Elizabeth Smith,
“The Public Dissemination of Arrest Records and the Right
to Reputation: The Effect of Paul v. Davison Individual Rights,”
American Journal of Criminal Law 5 (Januaw 1977\ p9798

13Rowlett v. Fairfax, 446 F. Supp. 186, 188 (W.D.Mo.197 ).
Moreover, the opinion criticized Tarlton v. Saxbe saying that
Tarlton incorrectly implied that constitutional privacy and due
process rights may give subjects an interest in the quality of
data in their criminal history records.

is constitutional. The same year the Supreme
Court decided Paul v. Davis, for example, a
Federal district court held that the FBI's fail-
ure to reflect an acquittal entered 27 months
prior to the lawsuit constituted a breach of the
FBI's duty to maintain accurate records.”

Again, the district court did not commit it-
self about whether this duty derived from the
Constitution or from the FBI's record keep-
ing statute. The court said that it felt no need
to identify the source or extent of the FBI's
duty because the record keeping activity at is-
sue violated “even a minimal definition of FBI
responsibility. “*

A Federal district court looked to statutory
law, the Federal regulations, the U.S. Consti-
tution, and common law doctrines to support
its determination that the administrator of the
Rhode Island National Crime Information Cen-
ter (NCIC) has a duty to establish reasonable
administrative mechanisms designed to mini-
mize the risk of inaccurate records.”

The courts have also pondered over the ex-
tent of the burden which the victim of such
mistakes should carry in order to establish a
breach of this duty. A California court said that
a criminal justice agency does not have a duty
to correct a record on the basis of an “unsub-
stantiated” claim that the record contains in-
accurate or incomplete information.” The

“Shadd V. United States, 389 F. Supp. 721(W.D. Pa. 1975),
aff'd, 535 F. 2d 1247 (3rd Cir. 1976), cert. denied, 431 U.S. 919
(1977).

i, Winauist, 451F. Supp. 388, 394 (D. R.11978). ‘he
plaintiffs brought a civil darnage action against the East Provi-
dence police officers for deprivation of constitutional rights (false
imprisonment) and for various State tort claims, including false
imprisonment, libel and slander. The police officers, who had
acted on out of date information, in turn, sued the regional ad-
ministrator of the NCIC. The court decided that the arresting
officers may, indeed, if found liable to the plaintiff, have a cause
of action against the regional administrator of the NCIC for
breach of a duty to provide accurate information. Whether this
duty was established by statute, regulation, the U.S. Constitu-
tion or common law, the court did not specify.

“White v. State 95 Cal, Rptr. 175, 181 (Ct. App. 1971). The
court denied a damage suit against the State repository for negli-
gent record keeping and dissemination.

In some cases the courts have evidently blessed data quality
settlements worked out by litigants. In those suits, the plain-
tiffs charged that they had been falsely arrested, based on inac-
curate warrant information, thereby violating their constitu-
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plaintiff must be able to demonstrate this, the
court said, on some objective basis.

The courts have also considered the ques-
tion of who is responsible for requesting that
the FBI correct or amend State or local records
held by the FBI. Consistently, courts have
placed this burden on the subject of errone-
ous or inaccurate records, rather than on the
agencies that collect, keep, use, and dissemi-
nate them. 'a In the absence of a specific stat-
utory command to maintain accurate and com-
plete records, a person must demonstrate some
harmful use or dissemination of his or her rec-
ords to have much chance of obtaining judi-
cial relief.

If one can demonstrate the dissemination or
use of inaccurate or incomplete criminal his-
tory records, an injunction can be obtained re-
quiring the inaccurate or incomplete informa-
tion to be corrected or expunged.” An agency
may also be subject to an action under the Civil
Rights Act (often called “Section 1983 Ac-

tional and civil rights. The settlement agreements reportedly
set forth specific data quality procedures and criteria which the
criminal justice agency must follow to ensure the accuracy of
warrant files. D. Olmos, “Civil Rights Issues Fuel L.A.'s War-
rant System Changes, ” Computerworld, Oct. 29, 1984, p. 10;
D. Raimondi, “False Arrests Require Police To Monitor Sys-
tems Closely, ” Computerworld, Feb. 25, 1985, % 23.

18The Sixth Circuit held in Pruett V. Levi, 622 F.2d 256, 258
(6th Cir. 1980), that a subject did not have a basis to sue the
FBI merely because the FBI had refused to act on his general-
ized claim that the FBI was holding an inaccurate, locally gen-
erated criminal history record. He must first direct his claim
to the appropriate State or local law enforcement agency, and
if still aggrieved he may then direct a specific claim to the FBI.
The Sixth Circuit also observed in Pruett that a simple claim
that an agency is maintaining an inaccurate record, without
alleging a specific, adverse effect from the use or dissemination
of the record, does not, in light of the Supreme Court's decision
in Paul v. Davis, create a cause of action. In McKnight v. Web-
ster, 499 F. Supp. 420, 422 (E.D. Pa. 1980), a Federal district
court set forth a slightly more detailed procedure for plaintiffs
to follow in attempting to compel the FBI to correct allegedly
inaccurate or incomplete criminal history records. A Federal
prisoner, sought expungement of allegedly incomplete records
maintained by the FBI and the local police. The court found
that the FBI is not required to correct inaccuracies in State
or locally created records unless the corrected information is
supplied to it by the law enforcement agency, but does have
an obligation to forward a request for correction of records to
the appropriate State or local law enforcement agency. See also,
Hollingsworth v. City of Pueblo, 494 F. Supp. 1039, 1040 (D.
Colo. 1980), for the same result.

91,.N. Mullman, ‘““Maney v. Ratcliff, Constitutional Law;
Fourth Amendment; Computerized Law Enforcement Records, ”
Hofstra Law Review 4 (1976), p. 881, p. 884.

tions”).” Section 1983 gives individuals the
right to bring an action for deprivation of their
Federal constitutional rights caused by per-
sons acting under State authority. However,
those bringing an action must surmount sev-
eral legal hurdles. One must be able to demon-
strate that the agency violated one’s constitu-
tional rights and that some tangible harm
occurred as a result. One may still be unable
to recover damages if the government can dem-
onstrate that the State or local official acted
reasonably and in good faith. The courts have
generally held that the outcome depends on
whether the agency made reasonable efforts
to establish a record keeping system designed
to safeguard against errors.

The most frequent result of a breach of an
agency'’s duty to maintain accurate and com-
plete criminal history information is a finding
by a court that an arrest or search based on
erroneous information is illegal. Virtually all
such decisions find that a constitutional vio-
lation occurs as part of an improper arrestor
search; that is, it does not rest directly on use
of inaccurate or incomplete records, but an
agency’s breach of its duty to disseminate ac-
curate and complete records may result in im-
proper arrests or searches. An arrest made
solely on the basis of an inaccurate NCIC en-
try, uncorrected for 5 months, was found to
be a deprivation of liberty without due proc-
ess of law. Therefore, any evidence seized as
a result of such an arrest had to be sup-
pressed.”

Numerous other decisions have ordered the
suppression of evidence obtained during the
course of arrests based on mistaken informa-
tion in an outstanding warrant file or in other
types of criminal justice files. The courts have
not set definitive rules on how much time lag

2049 U S C1983. This section of the Civil Rights Act reads
as follows: “Every person who, under color of any statute, or-
dinance, regulation, custom or usage, of any state or territory,
subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the depri-
vation of any rights, privileges or immunities secured by the
Constitution and laws, shall be liable to the party injured in
an action in law, suite in equity, or other proceeding for redress. ”

1United States v. Mackey 387 F. Supp. 1121, 1125 (D.Nev.
1975).
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is permissible for the police, relying on out-of-
date and therefore inaccurate information, to
establish probable cause for an arrestor search.
The growing use of computers to operate in-
formation systems seems to be encouraging
courts to minimize allowable periods of
delay.”

In judging the validity of an arrest or a
search, the courts have used a standard that
takes into account the good faith of the crimi-
nal justice agency as well as the officers in the
field. Under Whiteley v. Warden,”the legal-
ity of an arrest must be evaluated not only on
the basis of information used by the arresting
officer, but also on information that was sup-
plied to the officer. The accuracy and suffi-
ciency of the data system must be considered.
But when a warrant has been issued, an officer
can rely on it unless it is objectively unreason-
able to do so. Thus, arrests made under magis-
trate-issued warrants would be harder to chal-
lenge than arrests made without warrants.

On the other hand, in People v. Ramirez,”
for example, a California court held that an ar-
rest based solely on a recalled warrant was in-
valid and the fruits of a search incident to that
arrest had to be suppressed. The court said
that it is not enough for an officer in the field
to rely on information communicated to him

"~ :470 N.E.2d 1303 (111, 1984). In PetterSon v. United States,

301 A.2d 67 (D.C. 1973), the court found that probable cause
for an arrest existed when an officer relied on a list of stolen
cars provided by a police radio dispatcher, which was, in turn,
based on information from the National Crime Information
Center’s computer. The car at issue was reported stolen but
had been recovered some 15 hours earlier, and the NCIC entry

had not yet b dated to reflect th .
%348(1) U){es_ 5%%”&,87%.9 o reflect the recovery
4194 Cal. RPtr. 454, 461 (1983).

through “official channels.” The test is the
good faith of the law enforcement agency of
which the officer is a part.

It is a well established principle of law that
a defendant cannot be sentenced on the basis
of materially false information. This principle
applies to criminal history records that con-
tain information relative to sentencing. Sev-
eral courts have held that sentences based on
false information from a defendant’'s criminal
history record will result in the sentence be-
ing overturned and the defendant resen-
tenced.”

The end result of all of these confusing prece-
dents appears to be that neither law nor con-
stitutional precedents have yet definitively
adjusted to the information age. A criminal
justice agency’s duty to maintain or dissemi-
nate accurate and complete information has
also been litigated in tort actions.” Thus, a
fair reading of the case law suggests that as
of the mid-1980’s criminal justice agencies need
not guarantee or ensure record accuracy, but
have a duty to put in place a system that is
reasonably designed to produce accurate and
complete information. The courts, while more
or less convinced of the existence of this duty,
have not yet been clear as to whether its source
is to be found in the U.S. Constitution. The
many challenges to constitutional principles
have not yet been resolved. The issue will no
doubt reappear in court often in the years
ahead.

*United States y. Tucker, 404 \).S. 442 447 (19723
%Doe v. United States, 520 F. upp.1200,12$2 (S.D.N.Y.

1981).



Chapter 6
Conclusions

New technologies are transforming every
component of the criminal justice process and
will potentially make law enforcement much
more efficient and more effective. They also
raise questions about how constitutional prin-
ciples, especially those protections and rights
found in the Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendments, apply to people ac-
cused of or convicted of crime.

In investigating crimes, identifying sus-
pects, and gathering evidence, technologies
(especially electronic technologies and technol-
ogies based on the biological and social sci-
ences) are changing the nature of police work.
When police capabilities are enhanced, the pos-
sibility that those capabilities will be misused
—either deliberately or inadvertently—is also
increased. Lawmakers and courts may need to
reexamine both the scope of constitutional limi-
tations on police power and their application
to particular activities and procedures.

Electronic surveillance technologies have
repeatedly challenged the scope of protection
against “unreasonable searches and seizures”
(Fourth Amendment) because information is
no longer necessarily embedded in “persons,
places, papers, and effects” as it was in 1787,
and because technology repeatedly modifies
what the Supreme Court has called ‘a reason-
able expectation of privacy. ” Biological tech-
nologies promise to raise similar questions.
Both remote sensing and “intimate sensing”
(the testing of bodily conformations, fluids and
tissues, or mental processes), as well as the
aggregation or accessing of information in com-
puter databases, have enormously expanded
the capability of government to gather and use
information about individuals. They may be-
come more pervasive and more invasive in the
future.

If nonlethal or less-than-lethal weapons, still
generally unsatisfactory for most law enforce-
ment purposes, become highly effective and
reliable in the future, then the use of conven-

tional weapons would almost certainly be chal-
lenged as an unnecessary or disproportionate
use of force. What is judicially permissible and
socially acceptable at one time has often been
challenged when technology changes.

Throughout the criminal justice system, offi-
cials continually make decisions that require
specialized knowledge, judgment, and discre-
tionary choices. Arrests, pretrial release, sen-
tencing, probation, and parole, for example, re-
quire complex choices. Social science research,
statistical analysis, predictive models, simu-
lation, expert systems, and other computer-
assisted techniques are increasingly being used
to aid those who must decide. More consist-
ent decisions is one important objective, and
this supports the constitutional values of due
process and equal protection of the laws. At
the same time, techniques that are derived
from the study of groups and populations,
when applied to individuals, maybe challenged
as potentially discriminatory.

There are currently strong and conflicting
pressures to increase the rates of apprehension
and punishment of offenders, on the one hand,
and to alleviate the overcrowding of prisons
on the other. This is leading to new emphasis
on alternatives to prison, including privately
run prisons, home arrest using electronic mon-
itoring, and the “treatment” of antisocial and
violent behavior by drug and hormone ther-
apy. Some of these alternatives may be chal-
lenged on the grounds that they violate con-
stitutional protections against cruel and
unusual punishments or constitutional rights
to privacy, due process, and equal protection.
Yet to the extent that these alternatives are
perceived as preferable to prison, they maybe
demanded on the grounds of equal protection
of law or nondiscrimination.

As record keeping and sharing become an
integral and ever more essential component of
criminal justice, issues related to data quality
and confidentiality become very important.
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Repeated challenges to the legitimacy of civil
justice administration have been made on
these issues. Procedures can be built into or
programmed into automated information sys-
tems that greatly enhance the reliability, cor-
rectability, and confidentiality of data in crimi-
nal justice records, but many States and, in
some cases, Federal agencies are not using
these procedures. Courts have ruled that crimi-
nal justice agencies have a duty to implement
such procedures, but they have not generally
required agencies to keep and disseminate ac-
curate data. In general, they still leave the bur-
den of forcing agencies to correct information
on the shoulders of the person about whom the
data is collected. Neither law nor constitutional
precedents in this area have yet accommodated
to the problems and perils that accompany the
benefits of the information age.

Many of the technological innovations re-
viewed in this report can offer significant so-
cial benefits, including the reduction of crime
and the just and equitable administration of
justice. Unfortunately, these same recent ad-
vances in technologies have also created the
tools that may widen the net of social control,
and have the effect of chilling the exercise of
constitutional rights. That these technologies

'Dissenting

are well intended is not questioned. As Jus-
tice Brandeis noted nearly 60 years ago:

Experience should teach us to be most on
our guard to protect liberty when the Govern-
ment's purposes are beneficent. Men born to
freedom are naturally alert to repel invasion
of their liberty by evil-minded rulers. The
greatest dangers to liberty lurk in insidious
encroachment by men of zeal, well-meaning
but without understanding.

Applying Justice Brandeis’ admonition to
the introduction of technology in a democratic
society, government must of necessity estab-
lish protective boundaries within which new
technologies will operate. Technology through-
out history has been a double-edged sword,
equally capable of improving or endangering
a civilized world. The benefits of these tech-
nologies are clear and should not be lost
through fear of potential abuses; those abuses
can be avoided through the diligent attention
of citizens, elected officials, the courts, crimin-
al justice administrators, and practitioners
of science and technology.

opinion of Justice Brandeis, Olmstead v. United
States, 277 U.S. 438 (1928).
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