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Immigration Legislation and Issues
in the 109" Congress

Summary

Security concerns have figured prominently in the development of and debate
on immigration legislation in the 109" Congress. In May 2005, the REAL ID Act
became law as Division B of P.L. 109-13. It contains a number of immigration and
identification document-related provisions intended to improve homeland security.
Amongtheseareprovisions: to make changesto the Immigration and Nationality Act
(INA) with respect to asylum and other forms of relief from removal; to expand the
terrorism-related grounds for aien inadmissibility and deportation; and to set
standardsfor state-issued drivers' licenses and personal identification cards, if such
documents are to be accepted for federa purposes.

The security-related issue of immigration enforcement remains on Congress's
agenda. H.R. 4437, as passed by the House, contains provisions on border security,
therole of state and local law enforcement, employment eligibility verification and
worksite enforcement, smuggling, detention, and other enforcement-related issues.
In addition to these provisions, H.R. 4437 contains significant and, in some cases,
highly controversial provisions on unlawful presence, voluntary departure and
removal, expedited removal, and denying U.S. entry to national sfrom uncooperative
countries. Despite efforts by some House Membersto amend H.R. 4437 to establish
new guest worker programs, the bill does not contain any such provisions. S. 2611,
as passed by the Senate, combines provisions on enforcement and on unlawful
presence, voluntary departure and removal, expedited removal, and denying U.S.
entry to nationals from uncooperative countries with provisions on legal temporary
admissions, including guest workers, and legal permanent admissions. S. 2611 also
would establish legalization programsto enabl e certain groupsof unauthorized aliens
in the United States to obtain legal permanent resident (LPR) status.

The 109" Congress has enacted some border security-related provisions. P.L.
109-295, the FY 2007 Department of Homeland Security Appropriations Act,
includesborder tunnel provisionslikethosein S. 2611, aswell as other enforcement-
related provisions. P.L. 109-367 includes border fencing provisions similar to those
inH.R. 4437. In addition, the House has passed other bills with border security and
enforcement-related provisions (H.R. 4830, H.R. 6094, H.R. 6095, H.R. 6160, H.R.
6162).

The 109" Congress also has enacted limited provisions on temporary and
permanent employment-based immigration as part of P.L. 109-13 and P.L. 109-364.
Among the other immigration bills that have received action are measures on aien
victims of domestic violence (P.L. 109-162, P.L. 109-271, and S. 1197), trafficking
inpersons(P.L.109-162, P.L. 109-164, and S. 1197), and refugees(P.L. 109-102 and
P.L. 109-149).

This report will not be updated.
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Immigration Legislation and Issues
in the 109" Congress

Introduction

Since the September 11, 2001 terrorist attacks, policymakers have linked the
issue of immigration, particularly unauthorized immigration, to homeland security.
Thislinkage was cemented with the passage of the Homeland Security Act of 2002
(P.L. 107-296), which shifted primary responsibility for immigration policy from the
former Immigration and Naturalization Service (INS) to a new Department of
Homeland Security (DHS). As in the past severa years, security concerns have
figured prominently in the development of and debate on immigration legislationin
the 109" Congress. In May 2005, the REAL ID Act becamelaw asDivision B of the
FY 2005 Emergency Supplemental Appropriations Act for Defense, the Global War
on Terror, and Tsunami Relief (P.L. 109-13). It contains a number of immigration
and identification document-related provisions intended to improve homeland
Security.

The security-related issue of immigration enforcement continues to be on the
congressional agenda. Variousbillshave beenintroduced that address enforcement-
related issues, including border security; the roles of the U.S. military, civilian
patrols, and state and local law enforcement agencies in immigration enforcement;
smuggling; detention; and the enforcement of prohibitions on employing
unauthorized workers. Among these bills are the Border Protection, Antiterrorism,
and Illegal Immigration Control Act of 2005 (H.R. 4437),* which was passed by the
House on December 16, 2005, and the Comprehensive Immigration Reform Act of
2006 (S. 2611), which was passed by the Senate on May 25, 2006. Fencing
provisions similar to those in H.R. 4437 have been enacted in P.L. 109-367. The
FY 2007 Department of Homeland Security Appropriations Act (P.L. 109-295)
contains several security-related provisions, including border tunnel provisionslike
thosein S. 2611. In addition, the House has passed a number of other enforcement-
related measures, among them H.R. 6094, H.R. 6095, H.R. 6160, and H.R. 6162.

In addition to its enforcement provisions, S. 2611 contains provisions on
temporary and permanent immigration, unauthorized aliensin the United States, and
other issues. InMarch 2006, the Senate Judi ciary Committee amended and approved
an S. 2611 predecessor proposal drafted by Committee Chairman Specter, known as
the Chairman’ smark. Thisbill contained provisionson border enforcement, interior
enforcement, and unlawful employment of aliens, aswell as on guest workers, legal
permanent immigration reform, unauthorized aliens in the United States, and other

1 A number of provisionsin H.R. 4437 were included in a predecessor bill (H.R. 4312), as
reported by the House Homeland Security Committee.
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issues. Prior to the completion of the mark-up, Senator Frist introduced a separate
bill, Securing America's Borders Act (S. 2454), containing selected titles of the
Chairman’ smark, with somemodifications. Thesetitlesaddressborder enforcement,
interior enforcement, unlawful employment, permanent legal immigration reform,
and other topics. S. 2454 does not contain provisions on guest workers or on the
future status of unauthorized aliensin the United States. During Senate floor debate
on S. 2454 in late March, Senator Specter proposed a substitute amendment based
on the Judiciary Committee-approved bill (S Amdt. 3192). On April 6, 2006, the
Senaterejected amotion, by avote of 3910 60, to invoke cloture (and thereby initiate
post-cloture procedures to eventually move to avote) on the Specter substitute. The
following day, the Senate rejected two other cloture motions: It rejected, ona38to
60 vote, a motion to invoke cloture on a motion to recommit S. 2454 to the Senate
Judiciary Committee with instructions that it be reported back with the Hagel
amendment (Hagel-Martinez compromise); and it rejected, on a 36 to 62 vote, a
motion to invoke cloture on S. 2454. The Hagel-Martinez compromise, with some
modifications, was subsequently introduced in the Senate as the Comprehensive
Immigration Reform Act of 2006 (S. 2611/S. 2612).

While major immigration reform proposals remain pending, Congress has
enacted limited provisions on temporary and permanent employment-based
immigration as part of P.L. 109-13 and P.L. 109-364. It also has enacted legisation
concerning alien victims of domestic violence, trafficking in persons, and refugees.
This report discusses these and other immigration-related issues that have seen
legidlativeaction or areof significant congressional interest. DHSappropriationsand
immigration legislation related to Hurricane Katrina are addressed in other products
and are not covered here.® Thefinal section of thereport lists enacted legislation and
selected bills receiving action.

REAL ID Act

During the 108" Congress, anumber of proposals concerning immigration and
identification-document security were introduced, some of which were enacted as
part of thentelligence Reform and Terrorism Prevention Act of 2004 (P.L. 108-458).
At the time that law was adopted, some congressional |eaders reportedly agreed to
revisit certain immigration and document-security issuesin the 109th Congress that
had been dropped from the final version of the legislation. The REAL ID Act (P.L.
109-13, Division B) contains a number of the dropped provisions, along with some

2GS, 2611 and S. 2612 areidentical. S. 2611, introduced by Senator Specter with Senators
Hagel and Martinez among its cosponsors on April 7, 2006, was placed on the Senate
legidative calendar. S. 2612, introduced by Senator Hagel with the same cosponsorsas S.
2611 on April 7, 2006, was referred to the Senate Judiciary Committee.

3 See, respectively, CRS Report RL32863, Homeland Security Department: FY2006
Appropriations, by Jennifer E. Lake and Blas Nufiez-Neto; and CRS Report RL33091,
Hurricane Katrina-Related Immigration Issues and Legislation, by Ruth Ellen Wasem.
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new proposals.* This discussion focuseson Titles|, II, and |11 of the REAL ID Act.
TitlesIV and V, which deal with nonimmigrant and immigrant workers, are covered
respectively in the temporary and permanent immigration sections of this report.

Changes to Laws on Asylum and
Other Forms of Relief from Removal

The REAL ID Act makes anumber of changesto Immigration and Nationality
Act (INA)® provisions concerning asylum and other forms of relief from removal.
It provides express statutory guidelines regarding burden of proof, eligibility, and
credibility standards in relief from removal cases. In most cases, no statutory
standards existed prior to the REAL ID Act; instead, standards were established by
regulation and (sometimes conflicting) case law. In some areas, the guidelines
established by the REAL ID Act are arguably more stringent than under preexisting
law (e.g., pursuant to the act, an asylum applicant must now show that one of thefive
grounds for asylum eligibility was or will be at least one central reason for his
persecution, ahigher standard than previously employed in somefederal circuits); in
other cases, the REAL ID Act simply codifies existing regulation or case law. The
act al'so eliminates the annual caps on the number of persons granted asylum who
may have their status adjusted to legal permanent residents (LPRs), and on the
number of persons who may enter the United States as refugees/asylees on account
of persecution for resistance to coercive population control methods (a specia

asylum category).®
Judicial Review

The REAL ID Act expressly limits federal habeas review and certain other
non-direct judicial review for certain mattersrelating to the removal of aliens under
INA 8242, while permitting appellate court review of constitutional claims and
guestions of law. These measures appear to be in response to Supreme Court
jurisprudence, which had previously interpreted the general limitations on judicial
review contained in INA 8242 as not precluding federal courtsfrom exercising their
habeas corpus jurisdiction review over removal-related decisions concerning aliens
who had been detained pending removal.

Terrorism-Related Grounds for Exclusion and Removal

The REAL ID Act expands the terrorism-related grounds for alien
inadmissibility and deportation, as well as the meaning of certain terms used in the
INA to describe terrorist activities or entities, to cast a wider net over groups and

* For adetailed discussion of the REAL ID Act, see CRS Report RL32754, Immigration:
Analysis of the Major Provisions of the REAL ID Act of 2005, by Michael John Garcia,
Margaret Mikyung Lee, and Todd Tatelman.

® Act of June 27, 1952, ch. 477; 66 Stat. 163; 8 U.S.C. 1101 et seg. The INA isthe basis of
current immigration law.

¢ For further information on asylum, see CRS Report RL32621, U.S. Immigration Policy on
Asylum Seekers, by Ruth Ellen Wasem.
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persons who provide more discrete forms of assistance to terrorist organizations,
particularly with respect to fund-raising and soliciting membership in those
organizations. The REAL ID Act makes activities such as espousal of terrorist
activity and receipt of military-type training from, or on behaf of, a terrorist
organization grounds for exclusion. It aso significantly expands the terrorism-
related grounds for deportation so that they are identical to the terrorism-related
grounds for inadmissibility. At the same time, the REAL ID Act provides the
Secretary of State and the Secretary of Homeland Security with authority to waive
certainterrorism-related INA provisionsthat would otherwisemakeaparticul ar alien
inadmissible or cause a group to be designated as aterrorist organization.’

Expediting the Construction of Barriers at the Border

The REAL ID Act providesthe Secretary of Homeland Security with authority
to waive the application of any legal requirements when he believes such awaiver
isnecessary to ensurethe expeditious construction of certain barriersand roadsalong
U.S. land borders, including a 14-mile wide fence near San Diego. The act provides
that federal judicial review of waiver decisions or actions by the Secretary islimited
to those claims alleging a violation of the U.S. Constitution.®

Improving Border Infrastructure and Technology Integration

The REAL ID Act includes measures to improve border infrastructure and
technol ogy integration between state and federal entities. DHSisrequired to conduct
a study on border security vulnerabilities, establish a pilot program to test ground
survelllancetechnol ogieson the northern and southern borders, and implement aplan
toimprove communications systemsand information-sharing between federal, state,
local, and tribal agencieson mattersrelating to border security. DHSisalso required
to submit reportsto Congress concerning the implementation of these requirements.

Requirements Concerning State-Issued
Drivers’ Licenses and ID Cards

The REAL ID Act contains a number of provisions relating to the improved
security of state-issued drivers' licenses and personal identification (ID) cards. It
reguires statesto adopt certain practices and proceduresregarding the verification of
documents used to obtain drivers' licenses and ID cards, and establishes minimum
issuance standardsfor state-issued drivers' licensesand personal identification cards,
if such documents are to be accepted for official federal purposes. States must also
verify an applicant’ slegal statusinthe United States beforeissuingadriver’slicense
or personal identification card that may be accepted for any federal purpose, and may
only issue aliens temporary drivers licenses or ID cards which expire on the date
whenthealiens legal presenceinthe United Statesisdueto end. If astate opts not

" For additional information, see CRS Report RL32564, Immigration: Terrorist Grounds
for Exclusion of Aliens, by Michael John Garcia and Ruth Ellen Wasem.

8 For additional information, see CRS Report RS22026, Border Security: FencesAlong the
U.S International Border, by Blas Nufiez-Neto and Stephen R. Vifia.
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to conform with REAL ID Act guidelines, the act nevertheless requires the state's
drivers licensesand ID cardsto contain certain identifying featuresthat alert federal
officialsthat such documentsare not to be accepted for any official federal purposes.
Further, all states are required to maintain a motor vehicle database that contains
specified information regarding persons issued drivers' licenses and ID cards, and
this database must be made accessible to all other states. The deadline for state
compliance with all applicable provisions of the REAL ID Act is three years after
enactment (May 11, 2008), though the Secretary of Homeland Security isauthorized
to extend this deadline for any state that presents an adequate justification for its
noncompliance.

Border Security

DHS is charged with protecting our nation’s borders from weapons of mass
destruction, terrorists, smugglers, and unauthorized aliens. Border security involves
securing the many means by which people and things can enter the country.
Operationally, thismeans controlling the official portsof entry (POE) through which
legitimate travel ersand commerce enter the country, and patrolling the nation’ sland
and maritime borders to safeguard against and interdict illegal entries.

Border security has been a key immigration issue for the 109" Congress.
Enactment of border security provisions as part of the REAL ID Act, as discussed
above, has been followed by congressional consideration of avariety of other related
measures. Therehasbeen much debatein the 109" Congress about whether DHS has
sufficient resources to fulfill its border security mission, and some bills would add
resources to the border, including personnel, infrastructure, and technology or
institute new programswithinthe Department. Other billsproposeto expand various
programs already being implemented by DHS at the border. H.R. 4437, as passed by
the House,? and S. 2611, as passed by the Senate, contain provisions of both types.
Some border security provisionsin H.R. 4437 and S. 2611 have been enacted in the
FY 2007 DHS Appropriations Act (P.L. 109-295) and in the Secure Fence Act of
2006 (P.L. 109-367). Other border security-related measures, including H.R. 4830,
H.R. 6160, and H.R. 6162, also have been passed by the House.*°

P.L. 109-295 makesthe construction and financing of tunnelscrossingthe U.S.
international border crimes subject to afineand up to 20 years of imprisonment, and
doublesthe applicable criminal penaltiesfor individualswho usetunnelsto enter the
country illegally or to smuggle people or goods into the country. These tunnel
provisionsalso appear in S. 2611, as passed by the Senate, and H.R. 4830, as passed
by theHouse. Another border-security related provisionin P.L. 109-295 requiresthe
DHS Inspector Genera to review al contracts relating to the Department’ s Secure

° Almost all of the border security provisionsin H.R. 4437 were included in arelated hill
(H.R. 4312), as reported by the House Homeland Security Committee.

19 For an expanded di scussi on of immigration-rel ated border security i ssues, see CRS Report
RL 33181, Immigration Related Border Security Legislation in the 109" Congress, by Blas
Nufiez-Neto.
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Border Initiative (SBI)™* worth more than $20 million. This provision wasincluded
inH.R. 4437, S. 2611, and House-passed H.R. 6162. P.L. 109-295a soincludes$1.2
billion in funding for border fencing, infrastructure, and technology, but does not
specify what mix of resources should be implemented or to what locations on the
border these resources should be allocated, instead |eaving these decisionsto DHS's
discretion.*

P.L. 109-367 directs DHS to construct border fencing along five different
stretches of the southern border that total roughly 850 miles.** This language is
identical to that in H.R. 4437, but includes later construction deadlines. P.L. 109-
367 aso cals for a study on the feasibility of constructing border security
infrastructure along the northern border. S. 2611, asamended, would direct DHSto
replace current border fencing in the Border Patrol’ s Tucson and Y uma sectors and
to construct additional border fencing totaling 370 miles and additiona vehicle
barriers totaling 700 miles.

H.R. 4437, as passed by the House, and S. 2611, as passed by the Senate,
contain a number of other border-security related provisions. Both bills would
require the Secretary of DHS to submit a National Strategy for Border Security
outlining acomprehensive strategy for securing the border, including asurveillance
plan and atimelinefor implementation. Bothwould add personnel, technology, and
infrastructure resources at and between POE and would direct DHS to work with the
Department of Defense (DOD) to formulate aplan for increasing the availability and
use of military equipment to assist with the surveillance of the border. Both bills
would require DHS to expand the U.S. Visitor and Immigrant Status Technology
(US-VISIT) Program™ to collect 10 fingerprints from aliens currently required to
register with the program asthey enter the country, and would require DHSto submit
atimelinefor deploying and enabling the exit component of US-VISIT at land POE.
Both bills would aso require DHS to enhance the connectivity of its biometric
fingerprint database with the Federal Bureau of Investigation’ sdatabase and develop
and implement a plan to ensure clear two-way communications for DHS agents
working along the border.

While the border security provisions in S. 2611 and H.R. 4437 are largely
similar, there are some substantive differences between the two bills. Among the

" The SecureBorder Initiativeisathree-pillared plan for securing theborder that, according
to DHS, “will focus on controlling the border, building a robust interior enforcement
program, and establishing a Temporary Worker Program.” SBI includes all the DHS
resourcesthat are deployed at theborder, including personnel, technology, and infrastructure
such as vehicle barriers or fencing. United States Department of Homeland Security,
FY2007 Congressional Budget Justifications, p. CBP-S& E-6.

12 For more information about FY 2007 DHS appropriations, see CRS Report RL 33428,
Homeland Security Department: FY2007 Appropriations, Jennifer Lake and Blas Nufiez-
Neto, Coordinators.

3 From CBP Congressional Affairs, September 25, 2006.

% For additional information on the US-VISIT program, see CRS Report RL32234, U.S.
Visitor and Immigrant Satus Indicator Technology (USVISIT) Program, by Lisa Seghetti
and Stephen Vifia.
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major differences, House-passed H.R. 4437 would direct DHS to improve
coordination and communication among its component agencies by creating task
forces and other mechanisms to enhance information and intelligence sharing, and
would require DHS to design and carry out a border security exercise involving
officials from federal, state, local, tribal, and international governments as well as
representatives from the private sector within one year of the bill’s enactment. It
would alow homeland security grant funding to be used for reimbursing state and
local governmentsfor costsassociated with detecting and responding to the unlawful
entry of aliens.®® H.R. 4437 would also remove Air and Marine Operations (AMO)
from DHS' sCustomsand Border Protection (CBP) and establish astand-aloneAMO
Office within DHS. For its part, S. 2611 includes three separate provisions that
would direct DHSto acquire and deploy variouskinds of surveillance assetsin order
to establish a “virtual fence” aong the southwest border. S. 2611 would aso
establish criminal penalties for attempting to evade inspection at POE or for
disregarding orders given by CBP officers, Border Patrol agents, or Immigration and
Customs Enforcement (ICE) investigators.

H.R. 6160, as passed by the House, would give recruitment and retention
bonuses to Border Patrol agents.

U.S. Military at the Border

The National Defense Authorization Act for Fiscal Y ear 2006 (P.L. 109-163)
includes a provision (81035) that requires a report from the Secretary of Defense
concerning the potential use of military air assetsto support DHS by surveilling the
border. Thislanguage was inserted during conference, and replaced prior language
in the House-passed version of the bill (H.R. 1815) that would have authorized the
U.S. military to be deployed to the border to assist DHS in preventing the entry of
terrorists, drug smugglers, and unauthorized aliens at and between official ports of
entry. Under the House-passed provision, which aso appears in H.R. 5122, as
amended and passed by the House, U.S. military personnel would have been
deployed to the border only at the request of the Secretary of Homeland Security and
only after completing a training course on border law enforcement. Military
personnel would haveto have been accompanied by DHSIaw enforcement personnel
once deployed, and would not have been authorized to conduct searches, seizures, or
other similar law enforcement activities, or to make arrests. This provision would
not have superseded the Posse Comitatus Act, which prohibits the use of the U.S.
military to perform civilian governmental tasks unless explicitly authorized to do
s0."° The conferencereport on H.R. 5122, signed into law as P.L. 109-364, does not
include this provision. H.R. 4437 and S. 2611 include language to direct DHS to
work with DOD to create a plan that would enhance the use of military surveillance
assetsat theborder. S. 2611, asamended, would also allow state governorsto deploy

15 For a discussion of the role of state and local law enforcement in the enforcement of
immigration law, see the next main section of the report.

1® For adetailed explanation of the Posse Comitatus Act (18 U.S.C. 1385), see CRS Report
RS20590, The Posse Comitatus Act and Related Matters. A Sketch, by Jennifer Elsea; and
CRS Report RS21012, Terrorism:  Some Legal Restrictions on Military Assistance to
Domestic Authorities Following a Terrorist Attack, by Charles Doyle and Jennifer Elsea.
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the National Guard to the southwest border in a support capacity. The National
Guardwould beexplicitly prohibited from participating in searches, sei zures, arrests,
or other similar activities.

Civilian Patrols

Several bills in the 109" Congress would create civilian border patrolling
organizations. In the Senate, S. 1823 would establish a pilot Volunteer Border
Marshal Program. Thisprogram would usevolunteer state peace officerswhowould
be assigned to the Border Patrol and charged with assisting in “identifying and
controllingillegal immigration and human and drug trafficking.” IntheHouse, H.R.
3704 would create a Border Patrol Auxiliary that would be deployed to the border
and charged with notifying the Border Patrol about unauthorized aliens attempting
to cross into the United States. These auxiliaries would be vested with the same
powersasBorder Patrol agents. DHSwoul d be charged with recompensing members
of the auxiliariesfor their travel, subsistence, and vehicle operation expenses. H.R.
3622 would authorize state governments to create a militia called the Border
Protection Corps (BPC) in order to prevent theillegal entry of individualsand to take
individuals who have entered illegally into custody. DHS would be responsible for
recompensing the states for all the expenses incurred in the establishment and
operation of their BPCs.

Role of State and Local Law Enforcement

Since the attacks of September 11, many have called on state and local law
enforcement agenciesto play alarger rolein the enforcement of federal immigration
laws. Some question, however, whether state and local law enforcement officers
possess adequate authority to enforce all immigration laws — that is, both civil
violations (e.g., lack of legal status, which may lead to removal through an
administrative system) and criminal punishments (e.g., alien smuggling, which is
prosecuted in the courts). Historically, the authority for state and local law
enforcement officials to enforce immigration law has been construed to be limited
to the crimina provisions of the INA; by contrast, the enforcement of the civil
provisions has been viewed strictly asafederal responsibility, with states playing an
incidental supporting role. Some posit, nonetheless, that states and localities, as
sovereign entities, retain certain police powers under the Constitution, and
consequently, possess inherent authority to enforce civil as well as criminal
violations of federal immigration law.” Multiple bills in Congress would address
these possible authority issues and enhance the role of state and local law
enforcement agencies in the enforcement of immigration law.

H.R. 4437 (8220) and H.R. 6095 (8101), both of which have been passed by the
House, would “reaffirm” the existing inherent authority of states, as sovereign
entities (including their law enforcement personnel), to investigate, identify,

Y For further discussion of thisissue, see CRS Report RL32270, Enforcing Immigration
Law: TheRole of Sateand Local Law Enforcement, by LisaM. Seghetti, Stephen R. Vifia,
and Karma Ester.
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apprehend, arrest, detain, or transfer into federal custody aliensin the United States
for the purpose of assisting in the enforcement of the immigration laws. Similar to
H.R. 4437 and H.R. 6095, the Department of Homeland Security Authorization Act
for FY 2006 (H.R. 1817), as passed by the House, would authorize state and | ocal law
enforcement personnel to apprehend, detain, or remove aiensinthe United Statesin
the course of carrying out routine duties (8520). Likewise, H.R. 1817 would
“reaffirm” the existing general authority for state and local law enforcement
personnel to carry out the above mentioned activities. S. 2454 (8§229) and
Senate-passed S. 2611 (8229) would also “reaffirm” a state's inherent authority to
investigate, identify, apprehend, arrest, detain, or transfer into federal custody aliens
in the United States, but would limit such practices to the enforcement of the
criminal provisions of the INA.

Among its other provisions, H.R. 4437 would require the Secretary of DHS to
create atraining manual to aid state and local law enforcement officersin carrying
out immigration-related enforcement duties (8221). It would authorizethe Secretary
to make grants to state and local police agencies for the procurement of equipment,
technology, facilities, and other productsthat are directly related to the enforcement
of immigration law (8§222). H.R. 4437 would alow astate to reimburse itself with
certain DHS grantsfor activities related to the enforcement of federal laws aimed at
preventing the unlawful entry of persons or things into the United States that are
carried out under agreement with the federal government (8305). The bill would
further require designated sheriffs within 25 miles of the southern international
border of the United States to be reimbursed or provided an advance for costs
associated with the transfer of aliens detained or in the custody of the sheriff (8607).

Inthe Senate, S. 2611 would create aborder relief grant programfor eligiblelaw
enforcement agenciesto address criminal activity that occurs near the border (§153).
Under the program, the Secretary of DHS would be authorized to provide grants to
law enforcement agencieslocated within 100 milesof the northern or southern border
or to agencies outside 100 miles that are located in areas certified as “high impact
areas’ by the Secretary. Two-thirds of the fundswould be alocated to the six states
withthelargest number of unauthorized alien apprehensions, and one-third would be
set asidefor High Impact Areas. TitlelX of the Senate-passed version of H.R. 5441,
the FY 2007 Department of Homeland Security Appropriations Act, would have
created the same program. The House-passed version of H.R. 5441 did not contain
such agrant program, and it is not included in the enacted measure (P.L. 109-295).
S. 2454 (88220, 229) and S. 2611 (88224, 229) would also authorize DHS to
reimburse state and local authorities for certain training, transportation, and
equipment costs related to immigration enforcement, and certain costs associated
with processing criminal illegal aliens through the criminal justice system.

Employment Eligibility Verification
and Worksite Enforcement
Under theINA, itisunlawful for an employer to knowingly hire, recruit or refer

for afee, or continue to employ an alien who is not authorized to be so employed.
Employers are required to participate in a paper-based employment eligibility
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verification system, commonly referred to as the I-9 system, in which they examine
documents presented by new hires to verify identity and work eligibility, and
complete and retain 1-9 verification forms. In addition, employers may elect to
participate in an electronic employment digibility verification system, established
under a1996 law. Participantsin the Basic Pilot program electronically verify new
hires' employment authorization through Social Security Administration (SSA) and,
if necessary, DHS databases. Employers violating prohibitions on unlawful
employment may be subject to civil and/or criminal penalties.’® Enforcement of
these provisions is termed worksite enforcement.

Employment eligibility verification and worksite enforcement are current areas
of congressional interest. Chief among the reasonsfor thisisthe large and growing
number of unauthorized aliensin the United States, the majority of whom arein the
labor force. According to estimates by the Pew Hispanic Center, in 2005, the
unauthorized alien population totaled about 11.1 million and the unauthorized alien
working population totaled about 7.2 million.*® Particularly since the 2001 terrorist
attacks, many have raised security concerns about having such alarge unauthorized
population. In addition, the issue of worksite enforcement has gained attention
recently in connection with guest worker proposals. President Bush has expressed
support for anew temporary worker program and has called for increased worksite
enforcement as part of the program. Immigration reform bills containing guest
worker and worksite enforcement-related provisions have been introduced in the
109" Congress.

A number of bills related to employment eligibility verification and worksite
enforcement are before the 109" Congress. Title VIl of H.R. 4437, as passed by the
House, would direct DHSto establish an employment ligibility verification system
(modeled on the Basic Pilot program), which would be mandatory for all employers.
Employers would be required to query the system to verify the identity and
employment eligibility of anindividual after hiring or, in achange from Basic Pilot
program requirements, before commencing recruitment or referral. These
verification requirements would take effect two years after enactment. The current
I-9 system would remain in place with some modifications. H.R 4437 also would
require employers to verify the identity and employment eligibility of previously
hired workers by six years after enactment. In addition, H.R. 4437 would increase
existing monetary penalties for employer violations. At the same time, it would
providefor thereduction of civil monetary penaltiesfor employerswith 250 or fewer
employees.

Like H.R. 4437, Title 1l of S. 2454 would direct DHS to establish an
employment eligibility verification system (modeled on the Basic Pilot program),

8 INA 8274A, 8 U.S.C. §1324a. For further discussion of these legal provisions, see CRS
Report RS22180, Unauthorized Employment of Aliens: Basics of Employer Sanctions, by
Alison M. Smith.

19 Jeffrey S. Passel, The Size and Characteristics of the Unauthorized Migrant Population
inthe U.S; Estimates Based on the March 2005 Current Population Survey, Pew Hispanic
Center Research Report, March 7, 2006, at [ http://www.pewhispanic.org/reports/report.php?
ReportID=61].
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whichwould be mandatory for all employers. Employerswould berequired to query
the system to verify the identity and employment digibility of an individual after
hiring or recruiting or referring for afee. These verification requirements would be
phased in for different groups of employers over aperiod of up to fiveyears. Under
S. 2454, some, but not all, employers would be required to verify the identity and
employment eligibility of previously hired workers. Employers subject to this
requirement, which would be effective 180 daysafter enactment, woul d bethosewho
are part of the critical infrastructure of the United States or who are directly related
toU.S. national or homeland security. S. 2454 alsowouldincreaseexisting monetary
penalties for employer violations, although to a lesser extent than H.R. 4437. In
addition, the Senate bill would establish a new penalty for employees who falsely
represent on the 1-9 form that they are authorized to work.

Titlelll of S. 2611, as passed by the Senate, like H.R. 4437 and S. 2454, would
direct DHSto implement an employment eligibility verification system (modeled on
the Basic Pilot program), which would be mandatory for all employers. Employers
would berequired to participatein the system with respect to al employeeshired on
or after thedatethat is 18 monthsafter at least $400 millionisappropriated and made
availablefor implementation. Under S. 2611, employerswould berequired to query
the system to verify the identity and employment éligibility of an individual after
hiring or recruiting or referring for a fee. In addition, DHS could require any
employer or class of employers to participate in the system with respect to
individual semployed as of the date of enactment or hired after the date of enactment,
if DHS designates such employer or classasa critical employer based on homeland
security or national security needsor if DHS has reasonabl e cause to believe that the
employer has materially violated the prohibitions on unauthorized employment.
Under S. 2611, individuals who are terminated from employment based on a
determination by the verification system that they are not work eligible could obtain
administrativeandjudicial review. If they are determined to, infact, bework eligible
and prevail, they would be entitled to compensation for lost wages. The current -9
system would remain in place with some modifications. Inaddition, S. 2611 would
increase monetary penalties for employer violations, and, like S. 2454, would
establish anew penalty for employeeswho fal sely represent on the [-9 form that they
are authorized to work.

Other pending bills, a selection of which are discussed below, would similarly
require al employers to conduct employment eligibility verification through the
Basic Pilot program or asimilar system. As detailed in the following paragraphs,
some would maintain the Basic Pilot program’s separation of the DHS and SSA
databases as part of the verification system; others call for the creation of a new
unified database by DHS or SSA. Most of the measures would increase existing
monetary penalties for employer violations. Among their other provisions, the bills
variously would authorize appropriations at such sums as necessary to implement
their provisions, and subject to the avail ability of appropriations, would authorize an
increase in personnel to conduct worksite enforcement

H.R. 98, which was the subject of a May 2005 hearing by the House Judiciary
Committee’ s Subcommittee on Immigration, Border Security, and Claims, would
require Socia Security cards to include an encrypted machine-readable electronic
identification strip unique to the bearer and a digitized photograph. Under the hill,
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new hires would have to present a Social Security card of this type to their
employers, who would use them to verify the worker's identity and work
authorization. Employment eligibility verification would beconducted by accessing
a database to be established by DHS that would contain DHS and SSA data. H.R.
98 would raise maximum penalties for employers who violate prohibitions on
unlawful employment.

Section 402 of S. 1033/H.R. 2330 would direct SSA to establish a new
employment eligibility confirmation system through which employers would verify
new hires identity and work authorization. The new system is to utilize machine-
readable documents contai ning encrypted el ectronic information asacentral feature.
SSA a so would betasked with designing and maintai ning an employment eligibility
database, which would include specified information about work-authorized
noncitizens. Asdescribed below in the section on guest workers, S. 1033/H.R. 2330
would establish a new H-5A temporary worker visa. Employers of these workers
would be required to verify their identity and work authorization through the new
database. S. 1033/H.R. 2330 would further direct SSA to develop aplanto phaseout
the current 1-9 system and place all workersinto the new database.

Title 1l of S. 1438 would make various changes to current verification
requirements. It would require SSA to issue machine-readable, tamper-resistant
Social Security cards. These cardswould becomethe only acceptable documentsfor
evidencing employment authorization. To establish identity, an individual would
haveto provide either aU.S. government-issued i dentification document containing
abiometricidentifier or astate-issueddriver’ slicenseor identification document that
conforms with REAL ID Act guidelines. Under S. 1438, participation in the Basic
Pilot program, which would be renamed, would be mandatory, and there would be
sanctionsfor noncompliance. Inaddition, S. 1438 wouldincrease monetary penalties
for employer violations.

S. 1917 would rename the Basic Pilot program and make participation
mandatory. Participants in the verification system would be deemed to be in
compliance with the 1-9 requirements. S. 1917 would direct DHSto fully integrate
all databases and data systems used in the verification system. Under the bill, the
only acceptable documents for evidencing employment authorization would be a
socia security card or a machine-readable, tamper resistant card issued by the U.S.
government that explicitly authorizes employment. Among its other provisions, S.
1917 would increase monetary penalties for employer violations.

H.R. 3333 would rename the Basic Pilot program and make participation
mandatory, and sanction employersfor noncompliance. Asunder House-passed H.R.
4437, employers would be required to verify that current employees, aswell as new
hires, are authorized to work. H.R. 3333 would increase monetary penalties for
employer violations. Inaddition, it containsanumber of provisionsrelated to Social
Security accounts and cards.

H.R. 3938 would rename the Basic Pilot program, make participation
mandatory, and sanction employers for noncompliance. At the same time, it
proposes to create a new employment eligibility verification system, essentially
identical to that proposed in H.R. 98, to replace the renamed Basic Pilot program.
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The new verification system would be based on an employment eligibility database,
to be established by DHS, containing DHS and SSA data. Asexplainedintheabove
discussion of H.R. 98, individual s commencing new employment would be required
to present a Social Security card with an encrypted machine-readable electronic
identification strip and a digitized photograph, which the employer would use to
verify identity and work authorization through the new database. H.R. 3938 aso
would increase monetary penalties for employer violations.

Alien Smuggling

Many contend that the smuggling of aiensinto the United States constitutes a
significant risk to national security and public safety. Since smugglersfacilitate the
illegal entry of personsinto the United States, some maintain that terrorists may use
existing smuggling routes and organizations to enter undetected. In addition to
generating billions of dollars in revenues for criminal enterprises, alien smuggling
can lead to collateral crimes including kidnaping, homicide, assault, rape, robbery,
auto theft, high speed flight, vehicle accidents, identity theft, and the manufacturing
and distribution of fraudulent documents. The main alien smuggling statute (INA
8274) delineates the criminal penalties, asset seizure rules, and prima facie
evidentiary requirements for smuggling offenses.

Several billsin the 109" Congress have provisions concerning alien smuggling.
Among them isH.R. 2744, the FY 2006 Agriculture Appropriations bill, which was
signed into law as P.L. 109-97. Section 796 of this law specifies circumstances
under whichreligious organi zationsare exempt from criminal penaltiesrelatedtothe
smuggling and harboring of certain aliens, and statesthat it isnot aviolation of INA
8274 for a bona fide, nonprofit, religious organization to encourage or allow an
unauthorized alien to work for the religious organization as a volunteer minister or
missionary. Under the provision, the alien must have been amember of thereligious
denomination for at least one year and may not be compensated as an employee, but
may be provided room, board, travel, medical assistance, and other basic living
expenses.

H.R. 4437, as passed by the House, and S. 2611, as passed by the Senate, would
rewrite INA 8274. Although the bills are similar, they are not identical in language
or in scope. Both bills would broaden the types of acts that are considered alien
smuggling. For example, they would make it a smuggling offense to transport a
person outside the United States knowing or in reckless disregard of the fact that the
personisin unlawful transit from one country to another, or on the high-seas, andis
seeking to illegaly enter the United States. S. 2611 would also provide new
exemptionsfrom criminal liability for persons or organizations providing assistance
to unauthorized aliens on humanitarian grounds (such exemptions are not contained
incurrent law). H.R. 4437, in contrast, contai ns no such exemptions, and would also
remove the current exemption contained in P.L. 109-97 for religious organizations
that encourage certain unauthorized aliensto work for the organi zations as vol unteer
ministers or missionaries.
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In addition, H.R. 4437 and S. 2611 would establish mandatory minimum
sentences for those convicted of alien smuggling, and would enhance penalties for
personscarrying firearmsduring smuggling offenses. Furthermore, asrecommended
inarecent Government A ccountability Office (GAO) report on alien smuggling, both
proposalswould amend thelaw to allow for the seizure and forfeiture of any property
used to commit or facilitate alien smuggling.

Other pending bills would variously increase penalties or establish minimum
penalties for alien smuggling (H.R. 255, H.R. 688, H.R. 1320, H.R. 3938, S. 1916,
S. 2061); increase the personnel devoted solely to combating alien smuggling (H.R.
688); and grant Svisas® to aliens outsidethe United Stateswho haveinformation on
alien smuggling operations (H.R. 255, H.R. 2092).

Detention

Under the INA, there is broad authority to detain aliens while awaiting a
determination about whether the aliens should be removed from the United States.
Thelaw mandatesthat certain categories of aliens be subject to mandatory detention
(i.e, the aliens must be detained). Aliens subject to mandatory detention include
those arriving without documentation or with fraudulent documentation, those who
are inadmissible or deportable on criminal or national security grounds, those
certified asterrorist suspects, and those who havefinal ordersof deportation. Aliens
not subject to mandatory detention may be detained, paroled, or released on bond.
The priorities for detention of these aliens are specified in statute and regul ations.?

There are many policy issues surrounding the detention of aliens. Among them
are concerns about the number of aliens subject to mandatory detention and the
justness of mandatory detention, especially asit isapplied to asylum seekersarriving
without proper documentation. Some have raised concerns about the length of time
spent in detention by aliens who have been ordered removed. Additionaly, the
amount of detention space available to house DHS detainees is a constant issue,
especially since many nondetained aliensfail to appear for their removal hearings or
to depart from the United States after receiving final orders of deportation.

Several billsinthe 109" Congress, including House-passed H.R. 4437 and H.R.
6094 and Senate-passed S. 2611, contain provisions concerning the detention of
aliensin the United States. H.R. 4437, H.R. 6094, and S. 2611 would codify and
modify the regulations governing the review of post-removal order detention cases
for alienswho were lawfully admitted. Inaddition, H.R. 4437 would require that as
of October 1, 2006, all aiens attempting to illegally enter the United States who do

% SeeU.S. Government A ccountability Office, Combating Alien Smuggling: Opportunities
Exist to Improve the Federal Response, GAO-05-305, May 27, 2005.

2 For more information on S visas see, CRS Report RS21043, Immigration: S Visas for
Criminal and Terrorist Informants, by Karma Ester.

22 For more information on the detention of aliens see, CRS Report RL32369, Immigration-
Related Detention: Current Legislative Issues, by Alison Siskin.
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not withdraw their applicationsfor admission and depart immediately or who are not
granted parole, be subject to mandatory detention until the alien is either removed or
granted admission; S. 2611 contains similar provisions. H.R. 4437 also would
authorize and establish the selection criteriafor the Secretary of DHSto contract with
private entitiesto providetransportation to detention facilitiesand other locationsfor
aliensapprehended al ong the border by CBP, and woul d require mandatory detention
for aliensof street gangs. (H.R. 6094, as passed by the House, would al so requirethe
mandatory detention of aliens who are street gang members.) S. 2611 would direct
DHS to acquire or construct 20 additional detention facilities for aiens with a
combined capacity of at least 10,000 aliens at any time, and would direct DHS to
consider utilizing military installations approved for closure for this purpose. A
detention-rel ated provision added asa Senatefloor amendment to S. 2611 would give
the Border Patrol exclusive administrative and operational control over al assets
utilized in carrying out its mission, which would include detention space.

lllegal Presence, Removal, and Exclusion

H.R. 4437, as passed by the House, and S. 2611, as passed by the Senate, would
varioudly build on past | egidl ative efforts, most recently the REAL ID Act, to tighten
current law intheareasof illegal presenceandillegal entry; alien voluntary departure
and removal from the United States; alien exclusion from, or inadmissibility to, the
United States; and judicial review. Some H.R. 4437- or S. 2611-like provisionsin
these areas have been passed by one or both housesin other bills.

Unlawful Presence

Section 203 of H.R. 4437 would upgrade the consequences of illegal presence
from acivil offenseto acriminal offense. Presently, unlawful presenceisacriminal
offenseonly whenanalien haspreviously been removed or excluded, or had departed
the United States while a removal order was outstanding. Under H.R. 4437, both
unlawful entry and presence would be made into felonies (a first offense of the
unlawful entry statute is currently a misdemeanor, while subsequent offenses are
felonies). The bill would further heighten the criminal and civil penalties for
unlawful entry, reentry, and presence when an alien had previously been convicted
of certain crimes. Section 206 of S. 2611 would largely do the same, withthe notable
exception that it would not criminalize unlawful presence or impose heightened
penalties on such presence if the alien had previously been convicted of certain
crimes(unlessthealienwasunlawfully present in the United States after having been
removed).

Under 8209 of H.R. 4437 and 8206 of S. 2611, unlawful reentry and presence
after voluntary departurewoul d be subject toincreased criminal penalties. H.R. 4437
would also establish mandatory minimum sentence requirements for the crime of
reentering the United States after either having been removed or having departed
under aremoval order (8204). In addition, it would enhance the penaltiesfor certain
violent crimes and drug trafficking offenses when committed by an unlawfully
present alien (8618).
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Voluntary Departure and Removal

In an effort to ensure that aliens granted voluntary departure leave the United
States, H.R. 4437 and S. 2611 would amend the requirements for an alien to receive
voluntary departure. Among other things, voluntary departurewould be granted only
as part of an agreement by thealien. Aspart of the agreement, the alien would have
to waive any rights to appeal, but could receive a discretionary reduction of the
period of inadmissibility before the alien could apply to reenter the United States.
A subsequent decision to file an appeal would nullify the agreement. The maximum
validity period for permission to depart voluntarily prior to the conclusion of removal
proceedings that have already been initiated would be reduced from 120 daysto 60
days, and bond would be required in such cases unless waived as a serious financial
hardship and unnecessary to guarantee departure. The maximum validity period for
permission to depart voluntarily granted upon the conclusion of removal proceedings
would be reduced from 60 daysto 45 days. Any failure to depart voluntarily would
result in increased civil penalties and indigibility for immigration benefits and
certain relief.

In addition, under the bills, aliens under a final order of removal who evade
arrest and removal would be barred from seeking admission prior to removal, and
aliens who fail to comply with, or otherwise obstruct, a removal order would be
barred from discretionary relief.

Expedited Removal

H.R. 4437 and S. 2611 would expand expedited removal. More specifically,
these bills would require the DHS Secretary to place any alien who has not been
admitted or paroled, with minor exceptions, into expedited removal if the alien is
apprehended within 100 miles of the land border and 14 days of unauthorized entry.
Canadians, Cubans, and Mexicans would be notable exceptions to the expansion of
this provision.

Denying Entry

Under current law (INA §243(d)), the Secretary of Stateisrequired to deny visas
to nationalsof countries, when informed by the Attorney General that the country has
denied or delayed accepting its citizens, nationals, or residents whom the United
States ordered removed. H.R. 4437 would rewrite this provision to authorize the
Secretary of DHS, after consultation with the Secretary of State, to deny the
admission of nationals of countries that deny or delay accepting their citizens,
nationals, or residents whom the United States ordered removed. In other words, it
would shift implementation from visa issuances at consulates abroad — where
reportedly the Attorney General has never invoked §243(d) — to alien admissions
at U.S. ports of entry. If enacted, foreign nationals who have visas but are from
uncooperative countrieswould bedenied admission whenthey arrive at portsof entry
if the Secretary of DHS so deemed. S. 2611 would authorize the Secretary of DHS
to instruct the Secretary of State to deny avisato any citizen, subject, national, or
resident of a country that has denied or delayed accepting its citizens whom the
United States ordered remov