





Case 1:05-cr-00394-RBW  Document 57  Filed 03/03/2006 Page 3 of 22



Case 1:05-cr-00394-R\E\5V' Document 57 Filed 03/03/26 Page 4 of 22

reécords, including ﬁhose iocated in or containing
information under the coghizance of CIA directoraktes otherﬁ
than the NCS. i

5. I make the fdllowing statemerts based upon iy
personal knowledge and information made available to me in.
my official capacity.

I. THE PURPOSE OF THIS DECLARATION

6. Through the exercise of my official duties, I have
becone familiar with the criminal éharges brought against
theldefendant. .In_connection‘with this criminal
proceeding, the defendant has-requéSted that the CIA
prdﬁUce, for thé period from May &, 2003, throuéh March 24:.
2b94} (a} copieg of thé morning intelligence briefing
provided to Mr. Libby as part of the President’'s Daily
Briefing {(PDB) process, (b} Hr. Libby's inguiries resulting
from such morning intelligence briefing,.and {c) the
respoﬁses to Mr. Libby’'s indquiries.

7. The Court has ;ssued two orders requesting
information concerning the defendant’s discovery reguest.
as discussed more fully below, the CIA estimaéeé that
searching, retrieving, reviewing and assembling the
documents requested by the defense, including thée materials
referred to in the Court’'s Order datéd Febrﬁary 23, 2006,

likely would take approximately nine months. The CIA also |
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éstimates that éearching, retrieving, reviewihg and
assembling‘the information discussed in the Cduft's Order‘ 
dated February 27, 200ﬁ, likely would take approximately
three_montﬁs. However, becaﬁse the CIA has never
undertaken compafable tasks, it is impossible to accurately
estimate the timé required. |

2. The defendant's requesté clearly implica£e highly

classified, compartmented informatioﬁ and potential claims';

the deliberative process. The Court requested that the CIA
address bnly the burden of producing the reguested
information to thé defense, so this declaration does not
address the classification and potential Executive
privilege issues, other than to note that thesé issues
Wﬁuld héve to be resolved @nd would likely entail
additional bUrden and delay. I understand that the Office
of Special Counsel (0SC) has objeuted to the productioﬁ to
the defenSe'of the requested information on the ground that
it is not material to charges in the indictment. If after
donsgideration 6f QSC's cbjection and the CIA's Statément
regarding burden the Court contemplates crdering the
production pf the requested information to the defense, the
CIA respectfully requests the opportunity to conmsult with

the Office of the President and to be heard on the issues
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of classification and potential claims of Executive
pri#ilege before the Court orders the produdtion of the
requeéted'infOrmation to the defense. ' ‘ B
9. In the sections that follow, this declaration
describes the sighificant burden imposed upon the CIA to
comiply with the defendant's requést for hundreds of PDBs
and related records.? In crder to producde the requested
dﬁcuMeﬁts, the cIA ﬁould be forced to divert the limited
apalytic resources of the President's professional
intelligence staff to time-consuming and painstaking
reééarch and analysis to deﬁermine exactly what information
was provided to and received from the defendant in

connection with his morming intelligence briefing.

II. BACKGROUND AND NATURE OF THE PRESIDENT'S. DAILY BRIEF
A. Background |
10. The PDB is a unique intelligence produdt prepared
specdifically for the President-of.the United States to
provide him wifh the most important current intelligence_oA
critical issueg relating té the pational security of the

United States. In the PDB, the intelligence community

assembies the most sensitive intelligence information and

. Currently, PDB records are maintaired at the Office of the Director |
of National Intelligence (ODNI}. However, the CIA comtinuves to
maintain POB records that pre-date the establishment of ODNI. The
defendant s réquest encompasses records for the period from May 2003
through March 2004, which remain in CIA custody.
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the best anaiytic.judgments in é complete, accuraté, and
tinely package intended to inform the President and his
most senior advisors as they make and implement the
nation's deférise and foreign poli¢ies. Senior - leaders
throughout'the Office of the Director of National
Ihtelligencg, the CIA, and other intelligence agencies are|
intimatély involved in deciding what issues &re worthy of
the Presideht‘s attention and ensuring thatithe PDB_
includes the mqst immediate and important iﬁtelligence on
ﬁhe subject.

11. ThrbﬁghOut the history of the PDB, it has been
“common for. the President ard his senior_adviéors who also
receive PDB materials to ask follow-up quéséi@ns'about
informatien presented in the briefing, and for the
PrESident}s advisors to suggest to the CIA topics that
should be brought to the President's attention through the f 
PFDB. In responding to sSuch questions and sudgestionsg, the ; 
PCB has become an onigoing dialogue between the President,
together with his most senior adﬁisors, and the
intélligenqe comminity. As such, it serves as a critical
elemeﬁt-in the Presidential éommunicaﬁions-and Executive
deliberations associated with the formulatioﬁ and
implémentation of the national dgfense and foreign policy

of the United States.
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B. Sensitivity of the PDB

12. The PDB is the most sensitive intelligence report

prodiced by the CIA’s Directorate of Intelligence. As

for wider audiences. It is not uncommon for an edition of |

‘inﬁormaﬁion specially added by the NCS, (¢} specific

Security Agency.

noted sbove, each daily edition of the PDB contains the

[
‘ B
information that the intelligence community deems most |

- N
important for the President and his most senior advisors to
see that day. _
|

[
13, Due to its primary c<ustomey, narrow audience, anq

lidiited distribution, the PBD can and does provide more

immediate, specific, and sensitive intelligence informatioq.

than is included in other intelligence products intended

the PDB to cortain information that is not disseminated to
the rest of the intelligence community, including (a) raw
operational information{ including source-identifyving
information hormally protected by cryptonyms or other

generic source descriptions, (b} sensitive operational

intelligence methods, including highly compartménted
technical operations that may indicate the method of
collection, aﬁd (d) information from methodd specially

developéd or acquired only by the CIA or the Natiomal
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14. Furthérmore, because the PDB assgembles the most
important'informatién available on a given subject in the
space of only a few pages, it enables the reader to o

identify the most sensitive intelligence sources and

ﬁethods evén where they are not explicitly revealed. In
addition, because the PDB also includes open-source
information ¢ollected from public soﬁrces, thg PDB'S
all-scurce ihtelligence analysis and comment on these
seemingly unclassified public sources of infermation <an
reveal classified information from intelligénce.sources and’
L; _ N b methods. In sufmmary, on a dailyfﬁasis the.PﬁB is the most
highly selective compendium of current intelligence

Y . : ayailable to the U,S. intelligence community and senior

i : defense and foreign policy officials. It presents a uniquel

insight into the nation’s intelligence collection platforms.’

and pricrities.

15. Because the PDB contains such a wide range of

information on Such sensitive topié¢s, it also poses a
uniquely high risk df.éxposing intelligence scurces and
methods, ipcluding analytical methods, Any disclosure of
the PDBE beyond its intended narrow audience--the President
and his most senior advisors—-increases the possibility of

damage to the‘national security.
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l\. III. THE PDB BRIEFING PROCESS

- | 16. Six‘mbrnings a week, intelligence briefers meet
with the ?resident_and selected senior Executive officials:.
to provide a daily ihtelligence briefing. Each briefer
meété withi one or more designated officials to. present an
oral briefing ahd a binder contaiﬁing written materials for
each official’s review. Officiéls receiving these daily
briefings frequently ask.questions regarding the items
presented. The briefer may be able to auswer those
questions immediately, based upbn the briefer’s own .
knowledge'or'addiﬁional information in his or her
possession. If the briefer cannot answer. the question
immediately, the briefer transmits the quéstion to the

- h . CIA’s Directorate of Intelligence for additional research

and analysis. The CIA's response to the inguiry is

‘provided a$ scon as possible, but the time required to

provide an_anSWQr may be. as short as one day or as long as'

several weeks, depending upon the complexity of the

cuestion and the éd&itional research and analysis reguired!

17. In additiénf CIa reSpdnses to-PDB—related

! ' ingquiries may be provided in any of several different

? ' formats. -Some responses may be provided quickly by CIA

| arialysts via telephone, e-mail, or facsimile td the

induiring official. Other responses may be provided in an|
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analytic memorandum to the inquiring official, while others
ma? be provided in-the form of an analytic ar£ic1é includeﬁ
’ _in_a future edition of the PDB, or a more widely {
disseminated intelligence réport‘provided to senior
government officials and the intélligenbe community.
18. Dué to the variance in response times and
formatsg, it is very'difficult to correlate the response to|
a specific inguiry when the iﬁquiry is from an official
otﬁer than the President. Preparation of the FDB is a
dynaniic procesd focused on providing the most up-to-date
intélligence Eé the President on a daily basis, rathef than
on kesping detailed records of the inguiries from and
responses to senior advisors. Records of senior advisors’
follow;up inquifies are maiptainéd in drdér to ard only to
the gxtent necessary to permit the CIA to respond to those
inguiries in a timely manner, rather than to prdvidé an
historical record of the exchanges with those offiéials.
PDBR-derived téskings fhat are transmitted by the briefers
‘to the CIA for further research and analysis are recorded
according to the date received, not subject matter. In
order to locate the defendant’s ingquiries, the CIA staff
"would have to review the recordé for a particular date orx
period of time. In order to locate the CIA's responses,

the CIA staff would have to undertake a laboricus and time— 

1¢
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,
éonéuming process of cbmbing through multiple electronic
databases-ana hardcopy files of intelligence reports,
mémoranda; and e-mail for a much broader range of dates to%."
be sure that the search sﬁfficiently bracketed tﬁe unknownﬁl-
date when tlie regptnse wés provided.

IV. MR, LIBBY’S MORNING INTELLIGENCE BRIEFING

19. The PDB ié an intelligence product created-for
tﬁe President. While variations‘of the briefing also are
offered to other genior officials as a courtesy, the
President’s briefing is'the definitive standard, and CIA
recordkeeping focuses on the materials provided to the
President.

20. The bfiefing offered to other government'
officials, such as Mr. Libby, is not identical to the
briefing provided to ﬁhe President or the Vicé President.
In many instances, certain extremely sensitive reporting
and scurce information is provided to the,Pregident and the
Vice President only. |

21. As a_seﬁior aide to the Vice President, Mrx. Libbyﬂ
réceived a morning briefing that was usually substéntially :
similar to the Viece President’s briefing; often, the two
- met; receiVed_ﬁhe briefing together. However; Mr. Likbv’s
briefing was 1ot necessarily identical to the Vice

President’s briefing. Occasionally, certaln items were

11
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provided to thé Vice President but- not te Mr. Libby.

Frequently, Mr. Libby received more information than the

Vice Presidént because the CIA was responding to Mr.

Libbyis questiohs o6r providing supplemental information on|

particular subjetts in which he had eéxpressed an interest

Mr. Libby's intetrests, the briefer, in his cor her
experience and diséretion, may have inciuded additional
items that tﬁe briefer believed would ke of interest to Mr;
Libby. 2As a ?esult, the briefing provided to Mr. Libby ont
any given day ugually differed from{ and only rarely would
have been jidéentical to, the briefings provided to the Vice |
Pregident arnd the Presidént. |

22. Because the briefings offered to-differeﬁt'
officials were customized baséd on those officials’
positioas, prior inquiries, and individual intérESts,
loéating the ﬁrécisé items included in Mr. Libby'e briefing
cn any partidular day wounld reguire extensive-IESeérch,
including review and correlation of inguiries received,
briéfers* notes, internal CIA e-mail, and -subsequent
memoranda and reports. Moreover, such research and
analysis would have to be undertaken for each day that Mr.

Libby received a briefing.
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V. STAFFING AND COMPARTMENTATION ISSUES .

23. _Iﬁ addition to the_difficulties outlined above,
searching, retrieving, reviéwing’and assembling the PDE
documents, induiries, and responses reguested by the
defense is further complicated by staffing and
ccmpartmEntation issues.

24, The CIA staff that prepares the PDB and maintain%f"
the PDB :ecords,is émall énd dedicated to this one mission:
The primary focus. of this staff is te ensure that the
briefing provided to thé Presiaent and his seniﬁr advisofs
each mo?ning refiects the most important intelligence of
the.day. Preparation of the PDE is a twenty-four hour-a-
day, fast*pﬁced, deadline-oriented process regquiring
extensiVe'cerdination among various coniponerits of-the CIA
and the irntelligehce coiminity.

25. is explained earlier in this declaration,.the
information provided to the’President and his sgenior
a@visoréiin the PDB is the most_sensitive{ highly
classified‘inteliigence informatien in the posgesgsion of
tle United States Government.. Much of this info;mation is «
compartmented, meaniﬁg'that access to the information
requires a special security briefing and authotrization for
accéss to a particular intelligence program. Because the
information involved is. s=o highly classified and

13
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cdmpartmentéd, the CIA cannot siﬁply incféase the number of:
people assigned to the task of searching,.retrieving,
reviewing and assembling tlie documents implicated inrthe o
defg;déﬂt’s request; Rather, this job would have to be
undertaken by Ehe_employees who are cleared for agcess to
the materials:_ the same staff that is responsible fof

producing the PDB on a daily basis. The number of such

persons is necessarily limited for security reasons, and

also because a larger staff is not typically required in

26. The small staff that prepareg the PDB lacks the
surplus persbnhél resouicés necessary to undertake the
extensive résearch required to satisfy the defense request
for approximateiY ten months of EDBs and related dotuments.!

Moreover, the job would divert their precious time &and

irtelligence for the Prgsideﬁt's immediate atteﬁtion. The
CIA estimates that it likely would take approximately nine
months to respond to tlhe defense’'s request for Mr. Libby's
morning_intelligeﬁce brief, his‘inquiriesﬁ and the CIA's
responges for the period from Main;-2003, through March

24, 2004. However, because the CIA has never undertaken a |

comparable task, it is impossible to estimatée precisely the .

time that would be required to complete this task.

14
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VI. THE COURT/S ORDER DATED FEBRUARY 23, 2006

27. In an ﬁrder dated ﬁebruary 23, 2006, the Court
reguested. from the Governmeﬁt informaﬁion concerning the
defendant’'s reguéstufor_“all documents relating to
inQuiries.made dufing or in connéction with Mr. Libby's
marning intélligence briefings for the period May 6, 2003,
throﬁgh March 24, 2004, and all documents provided tq Mr.
Libby as azréSult of those inguiries.” The Court inguired
(a) whether it is possible to determine what docunents
‘would satisfy this request, (b) apbroximately how many
documents the request would invelve, and {c) how and in
whose custody the documernts are stored, and how much time
and reégurc?s would be reguired to retrieve them.

28. ﬁoth defénse-counSél arid the CIA estimate that
fhere_may be approximately 300-500 documents that are
‘regponsive to the defendant’s request for his iﬁéuiries and|

_ the CIa reéponsesg The responsive documents are iﬁ the
cuﬁtody,of the CIa, and are stored in a decentrélized
manner in a variety of databases-and files. Theré is no
central file in wﬁich the documents that the defendant
requests are maintained. Inquiries received by the BDB
‘briefers as g result of the briefings are recorded in a
database maintained by the PDB staff. Responses to such

taskings may be stored in seVeral ways. Analytic memorarnda
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or intelligehce reports are typically on file with the CIA-
componerit that produced them. If such a memorandum or
réport was also disseminated &s a. sepavate PDB item, it ma&

‘also be on file with the PDB staff. Responses provided to| .

bfiefers via e-mail may be stored in the e-mdail accounts of
the individuals involwved in responding to thée particular
éuestion.

29. As discussed in this declaration'agd during the
hearing held on February 24, 2905, corpliance with tﬁe
defendant’s request for his taskings and the CIA’s
feSpthes to them would impose én enormous burden on the
CIA. Searching, retrieving, reviewing and asgembling these
hundreds of documents and thousands of pages likely would
require approxiﬁately nine months. Depending on the
coﬁtent'of such_responsive decument s, coordination with
other Ffederal aéencies or foreign govermients may be

recuired, and this could entail further delay.

VII. THE COURT'S ORDER DATED FEBRUARY 27, 2006

30. In an ordér dated Februvary 27, 2006, the Court
requésted information concerning the CIA’'s ability to
provide to the defendant {(a) a writteﬁ representation of
the géneral subject matﬁers covered in déguments uged to

conduct the defendant’s morning briefings during three
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Critical-ﬁime periods and (b} an.aSSessment of the time and
resources required to provide such a représentation.

31. The relevant time periods identified by the Cour%
include {a} June 23, 2003, through July 12, 2003, when thei
'

defendant allegedly had conversations with Tim Russert,

Judith Miller and Matthew Ccoper about Valerie. Plame

. I,

Wilson, (b) when the defendant was interviewed by agents o§
. : I

the FederaluBureau of Investigation (FBI), as well as two
days before and_aftér each date, and {c) when the defendant

testified before the grand jury, as well as two days beforé

and after each date. |

32. fThe defendant spoke with FBI agents on two dates
and also tesﬁifieﬁ before the grénd jury on two dates.
These_four cccasions, in'additipn.to the two days prior ‘and
stubseguent ;o each date, plus the twenty days f;om June 23.
to July 12, comprise a Eotal of forty days for wﬁich the
Cia wculd'be required to locate the briefing materials, the-
defendant s inquiries, and the CiAfs responses.

33. The ¢TA would be able.to prepare a written
repr¥esentation of the topics présented during the
defendant's morning intelligence briefings during-the
specified time periods. The process of identifying_ﬁhoSe

' topics would be identical to the process described above

for retrieving the documents, éxCept that in lieu of

17
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copying the documents, the CIA could prepare a list of the_ ﬁ
topics addressed in those documents. Thus, in order to
prepare this, the PDB staff would be regquired to determine._
what was presénted to Mr. Libby, including locating his
inquiries and researching the responses. While the size of:
the task would be reduced if the time periods were
restricted, the process is nevertheless time—qonsuming and
laborious. The CIA estimates that it would take
aﬁproximately three months to conduct the necessary
research and locate the documents pertaining to the forty 1
days. BAgain, because nd comparablée task has been
undertaken, & precise estimate of the time required Cannpt
be made.

34, TIn addition, a list of the topics addressed
.during the defendant’s morning intelligence briefings would
disclose information classified at the TOP SECRET level and
would be subﬂect to potential claimg of BExgcutive privilegé'
for Presidernitial communications and the deliberative
préCgSs; Refgrring to the topiCS presented in the‘PDB,
évén in an ab$tracted_or generalized manner, presents the
same concerns about disclosure of classified informétion as
are raiged 5? the prospect of prbducing the documents
themselves . The very Fact that these topiés wére prasented)|

to the President discloses sensitive information concerhing
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U.s. intelligence and policy priorities. In addition, the.
PDB is fundamentally a privileged Presidential
communication, because it ig a report. from the intélligencé:
community to the'Eresident.- DiSclosure_of the_topiCS
included in the PbB or Mr. Libby's morning in;elligence
briefing would necessarily disclose Presidential inquiries
and interests, because many items are included in the PDB
in’response to inquiries from the Présidént, interests of
the President, or suggesticns from senior advisors of
T topics that should be brought to the attention of the
President.

35. In summary, although_the burden on the CIA would |

be reduced by restricting the time pefiod# for whiéh POB

, materials mﬁﬁt be reviewed, tﬁe process of searching,
retrieving, reviewing, aﬁd'asseﬁbling either. the actuzl PDR
briefing'piesentEd to Mr. Libby and the felated doc¢uments,

- or a list of the topits addressed in Mr. Libby's briefing,

would require painstaking research over approximately three:'

months.

VIII. CONCLUSION
36. 1In conclusion, assembling the documents requested

by defense counsel, or of a list of topiés.addreSEed in |

.those doaumeﬁﬁs, would impose an enOrmous_burden upon the

CIA. Locating the documents provided to Mr. Libhy and
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O ®

.correlating the CIA's responses with Mr. Libby’s inquiries

would require months of painstaking research. Such a task

would impose a tremendous burden on a small staff whose.

primary responsibility is the daily preparation and
delivery of critical intelligence information to the
President. Finally, producing such documents would
implicaté sensitive issues related to classified

information and Executive privilege.

I declare under penalty of perjury that the foregoing
is true and correct.

Executed this 2nd day of March, 2006.

i P
Marilyn A. Dorn j
Information Review Qfficer
National Clandestine Service
Central Intelligence Agency
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| CERTIFICATE OF SERVICE
- I'._,‘“the'u.ndérsigﬂgd, hereby certify that on this .211d day of MarcHh, 2006, I -causédftrué: a;nd .
j cb‘i’réct_copiés_ of the foregoing Government’s Response to Court Orders of February 23 'aﬁd
.  February 27, 2006 to be served on the following parties by electronic mail and first clz%tss mail:

William Jeffress, Esq.
Baker Botts
' The Warner
© 1299 Perinsylvania Avenue, N.W.
. Washington, DC 20004-2400
" Facsimile: 202-585-1087

Theodore V. Wells, Esq.
o . Paul Weiss
: T L 1285 Avenue of the Américas
: ' New York, NY 10019-6064
Facsimile: 212-373-2217 -

Joseph A. Tate, Esq.

Dechert LLP

4000 Bell Atlantic Tower
1717 Arch Street
Plifladelphia, PA 19103-2793
Facsimile: 215-994-2222

‘_ Lo _ _ John D. Cline, Esq.
Lo o . Jones Day
S A 555 California Street
San Francisco, CA-94104
Facsimile: 415-875-5700

Patrick J. Fitzgerald
Special Counsel

U.S. Department of Justice
10® & Constitution Ave., NW
‘Washington, D.C. 20530

S 202‘—514—?187 Y
[ | . By: u@""w I

o ‘ Kathleen M. Kedian
Lo - ‘ _ Deputy Spécial Counsel




