









































Espionage Act of 1917;9

section 793, however, is but one section
of the Espionage Act of 1917; as equally as important a section
of the Act was section 794. That Act, with its inclusion of

793(d) and 794, was submitted by the Department of Justice to the

Congress. It had been drafted in the Department under the
superv151on of A551stant Attorney General Charles Warren 10 a
respected author1ty on constltutlonal 1aw and the author of one
of the most exhaustlve and drst1ngu1shed hlstorles of the Supreme

Court of the Unlted States when publlshed.ll

The purpose ofuthe
~drafter was to break down the Act into very specific sections,
prescribing separate and distinct offenses or crimes, and
:prov1d1ng vary1ng punlshments for conv1ct10n under each sectlon
dependent on the serlousness of each of the offenses.' Thls

purpose of the Act was recognlzed by us in Boeckenhaupt V. Unlted

States, 392 F.2d 24, 28 (4th Cir. 1968), cert. den1ed 393 U S

896 (1968) and we in that case upheld the power of the Congress
so to break down the Espionage Act with separate and distinct

sections, covering separate and distinct activities, saying:

8 (Cont.) wvarious aspects of such "activity" by separate
provisions much as the Espionage Act does.

5 In the original Act of 1917, subsection (e) was not
included; that subsection was added to the Act in the revision of
1950. Therefore, we refer, when speaking of the original Act,
only in terms of section 793(d) but the same general
considerations will apply to (e) since it was intended to
supplement (d) by criminalizing retention,

10 Rabban in 50 U.Chi.L.Rev, 1218 describes Warren as the
"chief author" of the Act.

11 Warren, The Supreme Court in the History of the United
States, 3 vols,, Little, Brown, 1923. Chief Justice Rehnquist
cites this work in his bibliography in his recent publication,
The Supreme Court, (Wm. Morrow, 1987).
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We do not doubt the power and authority
of Congress to break down into separate
offenses various aspects of espionage
"activity and to make each separate aspect
punishable as provided separately in 18
‘U.S.C. § 793 and 18 U.S.C. § 794.

It is obV1ous from this quotation from Boecxenhaupt

that we in that case concluded that sections 793 and 794 were
intended to and did cover separate and distinct offenses, with
.separate'and‘distinct punishment provided for each offense. It
is important, therefore, to ascertain the essential element in
each section.which made it separate and distinct from the other.
Both statutes dealt in common with national defense materials and
both statutes-define the national interest materials covered by
them in substantially the same language. Both prohlblt |
disclosure. The two statutes differ——and thlS is the critical
point to note in analyzing the two statutes--in their
identification of the person to whom disclosure is prohibited.

In section 793(d) that party to whom disclosure is prohibited
under criminal sanction is one "not entitled to receive“lthe
national defense material. Section 794 prohibits disclosure to
an "agent . . . [of a] foreign government. . . ." Manifestly,
section 794 is a far more serious offense than section 793(d); it
covers the act of "classic soying"; and, because of its
seriousness, it authorizes a far more serious punishment than
that provided for section 793(d). In section 794, the punishment
provided is stated to be "punish[ment] by death or by

imprisonment for any term of years or for life" (Italics added).

The punishment for violation of section 793(d) is considerably
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more lenient: A‘fine of "not more than $10,000 or imprisoned not
more than tén years, or both." In short, section 794 covers
"classic"spying"} sections 793(d) and (e) cover a much lesser
offenserﬁhan'that of "spying" and extends to disclosure to any
person "not entitled to receive"” the information. It follows -~
that, consideréed in connection with the structure and purposes of
the Espionage Act as a whole and with other sections of the Act

in pari materia with it, section 793(d) was not intended to appiy

narrowly to "spying" but was intended to apply to disclosure of
the secret defense material to anyone "not entitled to receive”
it, whereas section 794 was to apply narrowly to classic spying.

Beyond this, the legislative record itself shows
unmistakably that section 793(d) was intended to apply to =~ -
disclosufe simply to anydné "not entitled to receive" national’
defenée information and was specifically not restricted to
disclosure to "an agent . . . [of a] foreign government." Thus,
when the Espionage Act was submitted to the Senate by Senator
Overmaﬁ on behalf of the Senate Judiciary Committee he was
queried on the language in what was later codified as section
793(d) identifying the person to whom disclosure of secret
national defense information was prohibited by that section; that
is, he was asked to interpret the meaning of the phrase to "one
not entitled to receive it" in the statute. His response was:
"That (i.e., not entitled to receive) means against any statute
of the United States or against any rule or regulation

12

prescribed.” Senator (later Justice) Sutherland, also a member

12 54 Cong. Rec. 3586 (1917).
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- of the Judiciary Committee, observed at the time that "the phrase
"lawfully entitled' meahs_nothing more and pothing less than that
the particular information must have been forbidden, not
necessarily by an act of Congress; because in dealing with
military"matters.the President has very great powers."J_'3 . As so
explained seqt}qp 793(d)_was accepted at the time by the Senate
and this interpfeﬁétion remained throughout the_legislativé
process as the accepted definition of the meaning of the critical
phrase. Later, when Congress was enacting a revision of the
Espionage-Act in 1950 by adding certain language to sections

1 793(d) and a new subsectién (e), the House Judiciary Committee,
in a report on the revised‘statu;e, had occasion to advert again
to the meaning of the words "one entitled to receive" secret .
national defense information. It said: . |

Section 1(d) [793 (d)] provides that those
having lawful possession of the items
described therein relating to the national
defense who willfully communicate or cause to
be communicated, or attempt to communicate
them to an unauthorized person, or who
willfully fail to deliver them to an :
authorized pgrson on demand, shall be guilty
of a crime. ‘

It seems abundantly clear from this legislative histc-y
that sections 793(d) and (e) were not intended to be restricted
in application to "classic spying” but were intended to

criminalize the disclosure to anyone "not entitled to receive

13 54 cong. Rec. 3489 (1917).

14 H.R.Rep.No,647, 8lst Cong., lst Sess. 1949. Obviously
the Committee has blended the later codified (e) with (d) at this
point. Later (e) was made a new subsection.
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it."15 Accordingly, whether we look to the literal language of
‘the statutes themsélves, to the structure of the Act of which the
sections were a part, or to the legislative history, sections
793(d) and (e) may not be limited in their scope to "classic
spying,™ as the defendant argues.

'As a final ‘argument for narrowing the statutes to
spying, the defendant points to the fact that only in one
publicized case has the Government sought to prosecute anyone who
had disclosed national defense information to one who was not "an

agent of , , . a foreign government™ but not to one simply "not

entitled to receive” the information and in that one case the

15 Edgar and Schmidt, ibid, at 1009, refers to the
subsequent elimination from the Act, as finally enacted, of
section 6 of the Act as drafted by the Department of Justice.
This section 6 gave the President the power of censorship (prior
restraint) through classification of defense information. The
authors argue that this action of Congress in some way nullified
the application of section 793(4d).

We do not agree that the validity of section 793 depended
on the enactment of Section 6 (the censorship prov151on) It
must be remembered that section 793 was not new; it was merely a
restatement of an earlier statute enacted in 1911 which
criminalized disclosure of "any document . . . or knowledge of
anything connected with national defense" to "any person not
entitled to receive it." 36 Stat. 804, section 1 (1911). That
statute did not include any classification provision., It
assumed, as Senator (later Justice) Sutherland later indicated in
the discussion of the 1917 Act, that the administration--in
particular-~the President had authority to provide by "rule or
regulation" who might "not lawfully receive" defense information
under both the 1911 statute as well as under the 13817 statute and
this authorlty did not depend on the enactment of section 6 of
the Espionage Act of 1917. Certainly, if Congress had perceived
that the failure to enact a classification act in the 1917 Act
made section 793(d) a nullity, it would seem unlikely that
Congress would in the 1950 revision have reenacted such a
defective statute.
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prosecution had been dismissed for prosecutorial misconduct,16

It.dgsg{ibgs all the other prosecutions under the Espionage Act
to'involve disclosures or delivery to an agent of a foreign
government. From this failure of prosecution of anyone for
disclosure to one not an agent of a foreign government, the -
defendant would find proof that the government itself had
considered the statutes, whatever their clear language, to apply
solely to spying. '

It is true that some prosecutions under these statuﬁes
have involved defendants alleged to have been acting for a
foreign government though many of them also contained counts
under sections 793(d) and (e) and that apparently only one
prosecution of someone not a "spy"” prior to this one has been

initiated solely under these statutes--a prosecution that was’
17

aborted by prosecutorial misconduct. 'This:statémeﬁt;-though
strictly accuraté, is misleading., It is true that the Bgégg case
is the only éasé in which the prosecution was based solely on a
violation of sections(d) and (e), but it is not correct to say

that there have not been other cases in which the defendant was

prosecuted under sections 793(d) and (e). Actually, United

States v. Truong Dinh Hung, 629 F.2d 908 (4th Cir. 1981), cert.

denied, 454 U.S. 1144 (1982), United States v. Kampiles, 609 F.2d

1233 (7th Cir. 1979), United States v. Boyce, 594 F.2d 1246 (Sth

16 United States v. Russo, No. 9373-WMB-CD (C.C. Cal.), -
dismissed for prosecutorial misconduct. New York Times, May 12,
1973.

17 Freedom of the press issues arise only when the
enforcement of governmental secrecy impacts the press itself.
Henkin, The Right to Know and the Duty to Withhold: The Case of

- 20 -




Cir. 1979) and United States v. Smith, 592 F. Supp. 424 (S.D. Va.

1984), vacated and remanded on other grounds, 780 F.2d 1102 (4th

Cir. 1985), for instance, all included separate counts covering
violations of sections (d) and (e) and the defendant was
convicted under these counts; Practically all these cases
included, of course, counts under section 794, too, and the
defendants were convicted under these counts., But the important
fact is that sections 793(d) and (e) are not treated as obsolete
sections but have been the basis for proﬁecution in a number of
cases. Moreover, Congress has not treated these statutes as
obsolete. In the 1950 revision, it strengthened section 793 by
adding (e) and, so strengthened, reenacted the section.

It is unquestionably true théﬁ the prosecutions
generally under the Espionage Act, and not just those.under.
section 793(d), have not been great. This is understandable.
Violations under the Act are not easily established. The
violators act with the intention of concealing their conduct.
They try, as the defendant did in this case, to leave few trails,
Moreover, any prosecution under the Act will in every case pose
difficult problems of balancing the need for prosecution and the
possible damage that a public trial will require by way of the
disclosure of vital national interest secrets in a public trial,

Haigq v. Agee, 453 U.S. 280 (1981). All these circumstances

suggest that the rarity of prosecution under the:statutes does
not indicate that the statutes were not to be enforced as

‘written. We think in any event that the rarity of the use of the

17 (Cont.) the Pentagon Papers, 120 U.Pa.L.Rev. 271, 277 (1971).

- 21 -



statute as a basis for prosecution is at best a questionable
basis for nuilifying the clear language of the statute, and we
think the revision of 13950 and its reenactment of section 793(d4d)
demonstraﬁe that Congress did not_consider such statute
meaningless or intend that the statute and its prohibitions were
to be abandoned. .- SRR CoT S

We therefore conclude that the legislative history does
not justify the rewriting of this statute so as to nullify its
‘plain language by limiting the statutes' application to the
"classic" spy, even if we should assume--in our opinion,
improperly--that it was appropriate to look to legislative
history in order to ascertain the application of the plain .
literal language of sections 793(d) and (e). Nor do we find of
any relevance whether there have been few prosecutions under :
these sections:

The legislative record is similarly silent on any
Congressional intent in enacting sections 793(d) and (e) to
exempt from its application the transmittal of secret military
information by a defendant to the press or a representative of
the press. Actually, there was little or no discussion of the
First Amendment in the legislative record directly relating to
sections 793(d) and (e) in this connection. There was, it is
true, discussion of the First Amendment during the enactment of
the Espionage Act of 1917 as a whole, but Prcfessor Rabban, who
reviewed carefully the legislative record, concluded that the
focus of such discussion was on "[a] provision of the bill that

would have allowed the President to censor the press dominated
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congressional discu551on and was eventually eliminated by the
'conference committee but "[1}ron1cally, the section of the blll

that ultimately prov1ded the ba51s for most of the prosecutlons

[which included section 793(d) ubsectlon (e) not belng added

until the 1950 rev151on] hardly received any attention" in that

discu551on. Rabban, The Emerqence of Modern First Amendment

Doctrine, 50 U.Chi.L.Rev. 1205 1218 (1983) What legislative
discus51on of section 793(d) as there was related to the meanlng
of the phraSe "one not entitled to'receive it" and the term

1nformat10n respecting the national defense."” We deal with
these discussions later in our dlSpOSlthn of consideration of
the defendant s vagueness and overbreadth claims. There~is,
however, no ev1dence whatsoever in the 1eglslat1ve record that'
the Congress 1ntended to exempt from the coverage of section
793(4) natlonal defense 1nformat10n by a governmental employee,
particularly by one who had purloined from the files of the
Department such information, simply because he transmitted it to
a representative of the press. |

But, though he cannot point-to anything in the

legislative record which intimates that Congress intended to
exempt "leaks to the press," as the defendant describes it, he
argues that,"nnless such an ekemption is read into these sections
they will run afoul of the First Amendment. Actually we do not
perceive any First Amendment rights to be implicated here. - This

certainly is no prior restraint case such as New York Times v.

United States, 403 U.S. 713 (1971), and United States v.

Progressive, Inc., 467 F.Supp. 990, and 486 F.Supp. 5 (W.D. Wis.
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1979). It is a prosecutlon under a statute, of whlch the

,defendant who, as an employee 1n the 1ntelllgence servlce of the

'mllltary establlshment had been expressly notlced of hlS

obllgatlons by the terms of h1s letter of agreement W1th the

- (-4

Navy, is belng prosecuted for pur101n1ng from the 1ntelllgence

flles of the Navy nat1onal defense materlals clearly marked as
"Intelllgence Informatlon and “Secret"-and for transmlttlng that
material to "one not entltled to receive 1t. And the
prosecutlon premlses its prosecutlon on establlsh1ng that he d1d
this know1ngly and "w1lfully ‘as ev1denced.by‘the manner in which
he sought to conceal the “Secret" character of the 1nformat10n
and the efforts he had taken to thwart any trac1ng of the theft
to h1m.' We do not-thlnk that the Flrst Amendment offers asylum

e Ll

under those c1rcumstances, 1f proven merely because the E

transmlttal was to a representat1ve of the press. ThlS

conclusion in our view follows from the decision in Branzburg v.
Hayes, 408 U.S. 665 (1972). |

In Branzburg, a news reporter had written, and his
paper had published, an article describing certain criminal
activity by two individuals witnessed by the reporter under a
pledge by him.-that he would protect.the identity of the two
offenders. A grand jury investigating the criminal activity
subpoenaed the reporter in order to examine him on the identity
of the two individuals and on their criminal activity. He sought
to avoid the process on the ground that it would be a.violation
of his First Amendment right in news-gathering to require him to

expose or identify his informants. He said to deny him
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protectlon in thls regard would make it extremely dlfflcult, if
not 1mp0551ble, for h1m to gather news. The Supreme Court denled

the plea, and; in the course of so d01ng, made certaln rullngs

which are pertlnent in this connectlon. The Court in Justice

Whlte S oplnlon ‘in that case, sald at 691-92:

It would be frivolous to assert--and no one
does in these cases--that the First :
Amendment, in the interest of securing news
or otherwise, confers a license on either the
reporter or his news sources to violate valid
criminal laws. Although stealing documents
or private wiretapping could provide
newsworthy information, neither reporter nor
source is immune from conviction for such
conduct, whatever the impact on the flow of
news. Neither is immune, on First Amendment
grounds, from testifying against the other,
before the grand jury or at a criminal trial. :

_ The Amendment does not reach so far as to =~ o
~override the interest of the public in : " -~ o -2
ensuring that neither reporter nor source is T
invading the rights of other citizens through
reprehensible conduct forbidden to all other
persons. To assert the contrary proposition

-

"is to answer it, since it

involves in its very statement

the contention that the freedom

of the press is the freedom to do
wrong with impunity and implies the
right to frustrate and defeat the
discharge of those governmental
duties upon the performance of which
the freedom of all, including that
‘of the press, depends . . . . It
suffices to say that, however
complete is the right of the press
to state public things and discuss
them, that right, as every other
right enjoyed in human society,

is subject to .the restraints which
separate right from wrong-doing."
Toledo Newspaper Co., v. United
States, 247 U.S. 402, 415-20
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(1918) _ ,
Unlted States v, Marchettl, 466 F. 2d 1309 1317 (4th

Cir., cert denled 409 U S 1063 (1972) though not as dlrectly

on point as Branzburg is 1nstruct1ve 1n thlS regard In that
case, the United States sought an 1njunctlon to preveht a former
Central Intelligence Agency [CIA] employee, who had 51gned a
confidentiality agreement not to divulge naval classified
information‘to which he:had access from publishihg'classified CIa

information after he left the CIA. The employee contended such a

18 Justice White in his opinion, did say that "news gathering
is not without its First Amendment protections, and grand jury
investigations if instituted or conducted other than in good
faith, would pose wholly different issues for resolution under
the First Amendment." 408 U.S. at 707. And, in his concurring
opinion, Justice Powell wrote to emphasize what he conceived to
be the ruling of the Court. He said that newsmen had a
constitutional right to be protected from harassment and he laid
down a procedure in three steps for determining whether requiring
the newsman to expose his source constituted harassment. Under
the test, the right to require the Journallst to expose his
source is one to be determined by considering "(1) whether the
information is relevant, (2) whether the information can be
obtained by alternative means, and (3) whether there is a
compelling interest in the information." See Larouche v,
National Broadcasting Co., Inc., 780 F.2d 1134, 1139 (4th Cir.
1986). In a footnote on page 710 (Branzenburg, 408 U.S.),
Justice Powell expressed his disagreement with the dissenting
opinion's ruling under which, as he viewed it, the trial court
would be permitted "to protect newsmen from improper or
prejudicial questioning” and declared that such ruling, if
applied, would heavily subordinate "the essential societal
interest in the detection and prosecution of crime"” and "defeat a
fair balancing" of the public interést.

None of these comments is relevant here, since it is the
right of an informer, who had clearly violated a valid criminal
law, and not a newsman in issue, What is in issue here is
prec1sely what Justice White declared in the quoted language,
i,e., that the First Amendment, in the interest of securing news
or otherwise, does not "confer a license on either the reporter
or his news source to violate valid criminal laws."

- 26 -




restraint violated his Flrst Amendment r1ghts. We affirmed the

grantlng of the restralnt. In so d01ng, the Court made thlS

statement in response to the employee s First Amendment clalm-

Thus Marchetti retains the right to speak and
write about the CIA and its operations, and
to criticize it as any other citizen may, but
he may not disclose classified information
obtained by him during the course of his
employment which is not already in the public
domain.

Subsequently in Snepp v;'Unfted'Stetes, 444 U,S. 507?
508 (1980), another case which, thongh-not directly on point, is
relevant here. There the Supreme Court rev1ewed the rlght of the
United States to enforce an agreement by a former CIA employee,
that he would not publlsh . . : any 1nformatlon or mater1a1 “
relatlng to the Agency, 1ts act1v1t1es . « . without specific
prior approval by the Agency." The defendant had violated the
agreement by publishing a book with some material relating to the
CIA in it without securing CIA prior approval for such
publication. The Supreme Court assumed the propriety of the
restraint on publication in this agreement.

If Branzburqg, Marchetti, and Snepp are to be followed,

it seems beyond controversy that a recreant intelligence
department employee who had abstracted from the government files
secret intelligence information and had wilfully transmitted or
given it to one "not entitled to receive it" as did the defendant

in this case, is not entitled to invoke the First Amendment as a

18 (Cont.)
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shield to ‘immunize his act of thievery To permit the thief thus
to misuse the Amendment would be to prostitute the salutary
purposes of the First Amendment. Sections 793(d) and (e)
unquestlonably cr1m1nallze such conduct by a dellnquent
governmental employee and, when applied to a defendant in the
position of the defendant here, there 1s no First Amendment right
1mp11cated.. And it is not necessary to read into sectlons 793(4d)
and (e) an exception for national defense secret materials given
the press, in order to sustain the constitutionality of such
statutes.. It is clear, as we have said, that Congress did not
1nd1cate anywhere in its 1egislat1ve history that it 1ntended to
exempt from the coverage of sectlon 793(d) and (e) one who, after
stealing natlonal defense secret material "wilfully” dellvered

1t to a representatlve of the press._

In summary, we conclude that.there is no bas1s in the
legislative record for finding that Congress intended to limit
the applicability of sections 793(d) and (e) to "classic spying”
or to.exempt transmittal by a governmental employee, who
entrusted with secret national defense material, had in violation
of the rules of his intelligence unit, leaked to the press. Nor
do we find any authority for the proposition that Congress could
not validly.prohibit a government employee having possession of
secret military intelligence material from transmitting that
material to "one not entitled to receive it," whether that
recipient was the press or not, without infringing the employee's
rights under the First Amendment. Branzburg is definitely to the

contrary.
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Even though the statutes are not to be conflned
strlctly to "cla551c spylng and even though they contaln ho |
1mp11c1t exceptlon in favor of transmlttal of secret defense
~mater1al to the press, the defendant.argues that the statutes
themselves, are const1tut1onally 1nf1rm for vagueness and
overbreadth and the prosecutlons under them should be strlcken.
We, therefore, proceed to address these attacks on the
const1tut10na11ty of the statutes..' | S

. “ While admlttedly vagueness and overbreadth are related
constltutlonal concepts,.they are separate and dlStlnCt
doctrines, subject in appllcatlon to dlfferent standards and

19

intended to achleve dlfferent purposes. The vagueness doctrlne

is rooted in due process pr1nc1ples and 1s ba51cally d1rected at

19 The difference in the two doctrines was stated by Justice
Marshall in Hoffman Estates v. Flipside,,Hoffman Estates, 455
U.S. 489, 497 (1982): » . : - - : :

A lav that does not reach constitutionally
protected conduct and therefore satisfies
the overbreadth test may nevertheless be
challenged on its face as unduly vague, in
violation of due process. :

n

ee also, G. Gunther, Constitutional Law, p. 1156, (Foundation
ress, 1llth ed. 1985):

e

An "overbreadth" challenge should not be
confused with one based on "vagueness,"
though a challenger will often assert
both grounds of invalidity. An
unconstitutionally vague statute, like
an overbroad one, creates risks of
"chilling effect™ to protected speech
and produces rulings of facial
invalidity. But a statute can be quite
specific ~ i.e., not "vague" - and yet
be overbroad. The vagueness challenge
rests ultimately on the procedural due
process requirement of adequate notice,
though it is a challenge with special
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lack of sufficient clarity and precision in the statute'20

overbreadth on the other hand would invalidate a statute when
it “1nfr1nge[s] on express1on to a degree greater.thah just;faed
by the legltlmate governmental need" whlch is the valld purpose
of the statute.zl. Because of the dlfferences in the two
concepts, we dlscuss them separately in d1sp051ng of the‘
defehdant s argument beginning with the defendant's cla1m-of
vagueness in sections 793(d) and (e) as applled to him. |
It has been repeatedlf'stated that a‘statute which

"either forb1ds or requlres the doing of an act in terms so vague
that men of common. 1ntell1gence must necessar1ly guess ‘at 1ts'
meanlng and dlffer as to 1ts appllcatlon, v1olates the f1rst

essentlal of due process of law." Connally v. General

| Constructlon Co., supra, 269 U.S, at 391; Smlth v' Goquen, 415

U.S. 566, 572-73 (l974); Parker v, Levy, 417 U.S. 733 752

(19745. .It is sufficient,.though, to satisfy requ1rements of
"reasonable'certainty," that while "the prohibitions [of a
statute] may not satlsfy those intent on finding fault at any
cost, they are set out in terms that the ordinary person
exercising ordinary common sense can sufficiently understand and
comply with, without sacrifice to the public interest . . . [and
they] will not be struck down as vague, even though marginal

cases could be put where doubts might arise.” Arnett v. Kennedy,

19 (cont.)
bite in the First Amendment area.
20 Connally v. General Const. Co., 269 U.S. 385, 391 (1926).
21

Redish, The Warren Court, the Burger Court and the First
Amendment Overbreadth Doctrine, 78 Nw.U.L.Rev. 1031, 1034 (1984).
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416 U.S. 134, 159 (1974). And in any event, it is settled
beyond controversy that 1f one is not of the rare "entrapped"
innocents but one to whom the statute clearly applles,
1rrespect1ve of any clalms of vagueness, he has no standlng to
challenge successfully the statute under whlch he 1s charged for

vagueness. " Parker V. Levv, supra, 417 U S. at 756 Finally, the

statute must'be‘read in its entirety and all vagueness may be
corrected-by judicial construction-which narrows the sweep of
the statute within the range 6f reasonable certainty.

Applying these standards for-measuring a statute for
vagueness, we turn to the specific'provisions of sections 793(d)
and (e) which the defendant would find unconstltutlonally vague,
He identifies two terms in the statutes whlch he says are vague
within the constltutlon prohlbltlon. The first of these is the
phrase, relatlng to the natlonal defense. The'defendant
concedes that this phrase was assailed'as unconstitutionaily

vague in United States v. Dedeyan,'584 F.2d 36, 39 (4th Cir,.

1978), a prosecution under section f93(f)<2). In responding to
that contention, we stated in Dedeyan that the term "relating to
the national defense" was not “vague in the constitutional
sense.,"” The defendant would distinguish this case from Dedevan
because the prosecution there was under subsection.(f)(z) which
contains a scienter requirement.22 Subsections (d) and (e),
however, have the same scienter requirement as subsection (£f)(2).
They prescribe that the prohibited activity must be "wilful."

The district judge defined "wilfully" in his jury instructions as

follows:
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also gave

All four of these counts as I have
referred to them in my description of them to
you used the word wilfully. An act is done
wilfully if it is done voluntarily and R
intentionally and with the specific intent to
do _something that the law forbids. That is
to say, with a bad purpose either to disobey
or to disregard the law. With respect to the
offenses that are charged in the indictment
specific intent must be proved beyond a. T
reasonable doubt before a defendant can be
convicted. Specific intent, as that term
suggests, requires more than a general intent
to engage in a certain conduct. To establish
specific intent the government must prove
that the defendant knowingly did an act which
the law forbids. It is the government's ‘
burden to present affirmative evidence of the
ex1stence of the required unlawful intent,
Agaln, in determining whether or not the
intent existed you may look at all the facts

‘and the circumstances involved in the case.
(Itallcs added)

Moreover in hlS 1nstruct1ons, the dlstr1ct Judge
this deflnltlon of "natlonal defense“'

And that term, the term national defense,
includes all matters that directly or may
reasonably be connected with the defense of
the United States against any of its enemies.
It refers to the military and naval
establishments and the related activities of
national preparedness. To prove that the
documents or the photographs relate to
national defense there are two things that
the government must prove. First, it must
prove that the disclosure of the photographs
would be potentially damaging to the United
States or might be useful to an enemy of the
United States. Secondly, the government must
prove that the documents or the photographs
are closely held in that [they] . . . have
not been made public and are not available to

22

Appellant’'s brief at 31.
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the general public.23

Combining the two 1nstructions, the one on w11fulness and the one
defining national defense, the district judge in this case gave

prec1se1y the 1nstruction on this vagueness issue that we

approved in United States v. Truonq Dinh Hung, supra, 629 F.2d at
e19. 24 o | |

The defendant would, however, argue that the district
judge's jury instructions which we find removed'any possihility.
of vagueness in the application of the statutes, actually
imparted vagueness into the phrases "related to national defense"
and "wilfulness." His argument on the term "related to national
defense™ is directed at the district judge's instruction that, in
order to "prove that the documents or photographs herein |

1nvolved related ‘to national defense," the government must prove

"the disclosure of the photographs would be potentially damaging

to the United States or might be useful to the enemy of the
United States."™ He attacks the use of the phrase "potentially
damaging”, italicized as above as too indefinite; he contends the
word "actual" should have been used, for. potentially." The

phrase "potentially damaging™ was used by Justice White in his

23 5.A. at pp. 1123-24.

24 See also Ellsberg v. Mitchell, 709 F.2d 51, 59 (D.C.Cir.
1983) cert. denied, 465 U.S. 1038 (1984), in which the issue
arose whether certain material dealing with intelligence
operations met the test of "relating to national defense" and
wvhether as such it was protected as a state secret. The
district court had found it did and, on appeal, the Court of
Appeals reviewed in camera the material, finding that it did,
saying that "there is a 'reasonable danger' that revelation of
the information in question would either enable a sophisticated
analyst to gain insights into the nation's intelligence-gathering
methods and capabilities or would disrupt diplomatic relations
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concurring opinion in United States v. New York Times, supra, 403
u.s. at 740 and 1n Dedezan the dlstrlct judge used the term in
.hlS 1nstructlons, an 1nstruct1on we expressly approved on

appeal—zs dhevond thlS, when both the government and defense"

counsel were examlnlng W1tnesses on the issue whether the
‘photographs and documents in issue in this case ‘were “damag1ng to
the United States," they used the phrase "potent1ally damaging.”
Thus; as'demonstrated bv the way in which‘they:presented the
questlon to the jury,lthe defendant's counsel posed the.lssue’as
"potentially damaging" and it would not seem that the detendant
may now complain because the district judge adopted the .
quallfylng phrase as used by his counsel 1n developlng the record

for subm1551on of the 1ssue to the jury. Moreover, as we have

sa1d this exact language in this same context was approved by us
1n Dedezan. The defendant however, would dlsmlss thls fact with
the comment that Dedezan was an espionage case and that
1nstructlons which may be permissible in an esp1onage case "are
not sufficient in a leak case where First Amendment interests‘
must be welghed in the balance." He supports this argument with
a citation to a lav review article in 9 Yale J. World Pub. Order,
at 87 (1982), which he contends states that "no First Amendment
values are at stake" in an espionage case. This argument,
however, overlooks the fact that the prosecution of the defendant
was not under section 794 of the Act but was under section

793(d)(2), a section related to the very sections under which the

24
25

(Cont.) with foreign governments.”

584 F. 24 at 39.
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defendant in this case is charged. We find no error 1n the
1nstruct10n and partlcularly in 1ts use of the word
potentlally in the dlStrlCt court s 1nstruct1on.’

The second point of the defendant goes to the
def1n1tlon of "w1lfully as 1ncluded in thE_dlstrICt court's jury
instructions. The'defendant asserts that the district court} in
its instructions in this regard, had said that “[p]roof of the
most laudable motives, or any motive at all, iS'irrelevant under
the statute.” 1In his brief, he gives three record_citations in
support of his'contention on this point. Two of these citations
are ektracted from the district court's opinion on the P
defendant's motlon to dlsmlss the 1nd1ctment hereln. _In the |
argument on his motion, the defendant through hlS counsel uroed
the district court to adopt the definition of 'w1lfully as .used

in Hartzel v. United States, 322 U.S. 680, 686 (1944). That was

‘a "pure speech" case and not one which was "in the shadow of the
First Amendment" as here. The defendant in that case had written
and published a scurrilous pamphlet attacking our allies in World
War II and favoring peace with Germany in order to eliminate a
war "between whites."™ He was indicted under the Espionage Act
for "wilfully" attempting to "cause insubordination, disloyalty,
mutiny or refusal of duty, in the military or naval forces of the
United States . . . ." The Supreme Court found the statute under
which the defendant was indicted required "a specific intent or
evil purpose" to violate the statute, It said: "That word
[wilfully], when viewed in the context of a highly penal statute

restricting freedom of expression, must be taken to mean -
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deliberately and with a specific purpose to do the acts

proscribed by Congress."™ 322 U.S. at 686. (Italics added) The
district court in‘this case construed the " ilfully" language in
Hartzel to requlre "that the prohlblted act be done dellberately

and with a spec1f1c purpose to do that Wthh was proscrlbed "

‘That is prec1sely the manner in whlch Hartzel sa1d the

hlnstructlon should be glven and that was the prec1se 1nstruct10n

that was g1ven in this case.

As a matter of fact the 1nstruct10n as glven does not

1nclude the language, no show1ng of ev1l purpose is requlred
under thls statute, or the language, "proof of the most»laudable

motives, or any motlve at all, is 1rrelevant under the

26

statute;" the 1nstructlon as glven conformed essentlally to the

language of the Supreme ourt 1n Hartzel ' o .

26 It is interesting, though, that the House Committee, in
its Report on section 793(d) in connection with the 1950 revision
of the Act used this language (H.R.Rep. No. 647, 8lst Cong., lst
Sess. (1949), at 3-4:

Subsection 1(d) [793(d)] provides that those
having lawful possession of the items
described therein relating to the national
defense who willfully communicate or cause to
be communicated, or attempt to communicate
them to an unauthorized person, or who
willfully fail to deliver them to an
authorized person on demdnd, shall be guilty
of a crime. No showing of intent is
necessary as an element of the offense,
provided the possessor has reason to believe
that the material communicated could be used
to the detriment of the United States or to
the advantage of a foreign nation. The
absence of a requirement for intent is
justified, it is believed, in contrast to the
express requirement of intent in subsections
1(a), 1(b) and 1(c), in view of the fact that
subsection 1(d) deals with persons presumably
in closer relationship to the Government
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In summary, we f1nd no basis 1n thlS case for the

1nva11dat10n of the statutes for elther vagueness or overbreadth

or for v01d1ng the defendant s conv1ct10n under 793(d) and (e)

| Mqteover! the defendant in th1s case knew that h;“§£s
dealing with national defense material which a "foreign
government in possession of .. . would be in a positdon‘to-use
it either for_itself, in following the movements of the agents

reported upon, or as a check upon this country's efficiency in

ferreting out foreign espionage."™ Gorin v, United States, supra,

312 U.S. at 29, He was an experienced intelligence officer. He
had been instructed on all the regulations concerning the

security of secret national defense materials. See United States

v. Jelliff, 548 ?.Supp. 229, 230 (D.Md. 1981)' United States V.
Wilson, 57lvF,Supp. 1422, 1426 27 (S D.N.Y. 1983). Wlth the 5
scienter requirement sections 793(d) and (e), bulwarked w1th the
defendant's own expertise in the field of governmental secrecy
and intelligence operations, the language of the.statntes,
"relating to the national security" was not unconstitutionally
vague as applied to this defendant and this is especially true,
since the trial judge, under proper instructions, left for the
jury, as he should have, the determination whether the materials
involved met the test for defense material or information and the

jury found they did. Gorin v. United States, 312 U.S. 19, 32

(1941) ("The question of the connection of the information with
national defense is a question of fact to be determined by the

jury as negligence upon undisputed facts is determined"); United

26 (cont.) which they seek to betray.
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States v. Boyce, 594 F.2d 1245 1251'(9th Cir. 1979); Note, The

Constltutlonallty of Sect1on 793 of the Esolonaqe Act and Its

Appllcatlon to Press Leaks, 33 Wayne L.Rev. 205, 214-17 (1986).

Further, the materlals 1nyolved here are alleged in the
':indietmeht and &ere prbvedéatvtriai tb:he marked'plainly "Secret"
and that classification is said in the Classification Order to be
properij ;agplied to fnformatien; the unauthorized disclosure of
which could reasdhahly be expected Eb‘ééuse serious damage to the |
?hatdonal security."27 That definition of the material may be
:Jeonsidered in revie%ing fbr'conetitutionality the statute under

which a defendant with the knowledge of security classification

that the defendant had is charged United States v. Walker, 796
F.2d 43 47 (4th C1r. 1986) We are thus tonéinced that the o
statutory language relatlng to the nat1onal defense,_ as applled
to the defendant is not constltutlonally vague under our prlor
decisions reviewing section 793. _ |

.The defehdant_would also indict the phrase "entitled to
receive" as vague. The defendant finds this phrase vague'because
it does not spell out exactly who may "redeive" such material,
Houever, any omission in the statute is clarified and supplied by
the government's classification system provided under 18 U.S.C.
App. 1 for the protection of the national security and the

28

district judge so ruled. And courts have recognized the

27 Bxec.Order No. 12,356, 3 C.F.R. 166 (1982), reprinted 50
U.S.C. § 401 (1982). ' ~ -

28 For a discussion of the statutory and constitutional authority
for the classification system prior to the enactment of the
Classified Information Procedure Act, 18 U.S.C. App. 1, see Note,
The National Security Interest and Civil Liberties, 85 Harv.L.
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legitimacy of looking to the classification system for fleshlng

out the phrases such as that in questlon here, We dld 1t

\

specifically in Truong (629 F.24 at 919) and the court 1n McGehee
v. Casey, 718 F.2d 1137, 1143-44 (D.C.Clr. 1983) did ;t. As
Professor Tamanaha said:

[slince 1940 the primary method of
classifying information has been through
Executive Order. The current Order on
classification [Exec.Order No. 12,356, 3
C.F.R. 166] (1982) was promulgated by
President Reagan in mid-1982. Essentially,
under this Order information may be
classified if "its disclosure reasonably
could be expected to cause damage to the
national security. . . . (and] harms to
national security"” include impairment of
defense capabilities, disclosure of
intelligence gathering techniques or
capabilities, and disruption of diplomatic
relations with other countries.

Tamanaha, A Critical Review of the Classified Information A

Procedures Act, 13 Am.J.Crim. Law 277, 284-85 (1986).

Undet this Executive Order, the classificatibn‘-
"Secret," which was the one given all the information involved in
this prosecution, was to "be applied to information, the
unauthgrized disclosure of which reasonably could be expected to
cause serious damage to the national security.” Exec, Order No.

12,356, 3 C.F.R. 166 (1982), reprinted in 50 U.S.C. § 401 (1982).

Those Regulations were well known to the defendant and he had
agreed in writing to abide by them. The defendant worked in a
vaulted area where, as the district court observed, "even other

employees of NISC were not allowed to enter,"” much less to read

28 (cont.) Rev. 1130, 1198, et seq. (1972).
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or transmlt 1ntelligence materials being rev1ewed therein.

- PO

Certainly the phrase "not authorized to receive 1t" was well’:
"understood by the defendant.' As to him, the statute was not
vague in 1ts reference to 'one not entitled to receive it. "

In United States v. Girard, 601 F 2d 69 (2d Cir. 1979),

cert. denied, 444 U.S. 871 in which there was a prosecution

under 18 U.S.C. § 642 1nvolv1ng a sale or disclosure to an
outsider of confidential law enforcement (DEA) records, the
‘defendant raised a similar objection to that asserted by the
defendant in this regard; The court.found neither vagueness nor
overbreadth in the statute._ | |

We agree with this reasoning of the Girard court, which

reasoning also lies at the heart of the decision in McGehee v.

Casey, 718 F.2d 1137 (D C. Cir. 1983) and was adopted by us in
Truong (629 F.2d. at 919 n. 10) as we have already observed In

McGehee v, Cas;y, the court was dealing with a claim of

vagueness in the phrase national security " It found that the
term could be fleshed out by reference to the very Classification
Order to which we look in clarifying the term "entitled to
receive," 7l8 F.2d at 1143-44., We therefore hold that the words
"entitled to receive™ in the statute in this case can be limited
" and clarified by the Classification Regulations and, as so |

limited and clarified, are not vague. United States v. Jolliff,

548 F.Supp. 229, 230 (D.C.Md. 1981); United States v. Wilson, 571

F.Supp. 1422, 1426-27 (S.D.N.Y. 1983); See 'Wayne L.Rev., supra

at 218,
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Turning to the claim of overbreadth, we note at the

outset that, unlike the situation presented by a vagueness

c;ai@,ngFhequerbreadth doctrine "is an exceptipn:to our

tradi;idnal'rules.of practice," Broadrick v. Oklahoma, 413 U.,S.

601, and has not been recognized outside the limited context of

the First Amendment. United States v. Salerno, U.S. , 95

L.Ed.2d 697, 707 (1987); Schall v. Martin, 467 U.S. 253, 269,
n.18 (1984); New York v. Ferber, 458 U.S. 747, 767-74 (1982). So

limited, it is "strong medicine," to be applied "with hesitation
and then only as a last resort,"” and only if the statute cannot

be given a narrowing construction to remove the overbreadth. New

York v. Ferber, supra at 769. Thus, in McGehee v. Casey, 718
F.2d at 1146, Judge Wald held that "overbreadth analysis should

not be deployed when a limiting construction could save the rule

from its constitutional defects," citing Dombrowski v. Pfister,

380 U.S. 479, 491 (1965), and Cox v. New Hampshire, 312 U.S. 569

(1941). Moreover, a distinction must be made in this connection
between statutes which regulate "conduct in the shadow of the
First Amendment; and those which regulate pure speech. The rule
makes a distinction "where conduct and not merely speech is
involved." In the conduct context, "overbreadth scrutiny has
generally been somewhat less rigid in the context of statutes

regulating conduct in the shadow of the First Amendment, and in

23 There is one clear difference between vagueness and
overbreadth doctrine: "Overbreadth analysis is perceived as an
exception to the rule that an individual is not ordinarily
permitted to litigate the rights of third parties; vagueness is
not perceived as such an exception."™ L. Tribe, supra § 12-28, at
719-20. This, however, is not an invariable rule but one whose
application depends on the facts of each case. McGehee v. Casey,
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such a case "the overbreadth of a statute must not only be real,
'but substantial as well, judged in relation to the statute's

plainly legitimate sweep." Broadrick v. Oklahoma, 413 U.S. at

'615." To be "substantial™ in that context, the statute must reach
"a substantial number of impermissible applications. . . ." New
30wl Bl et o

York v. Ferber, at 771.
S An.authofity on the séope'df £hé.dodt}inéiﬁéé
forhuléted a sfatement'of what henéhéraéterizes as the three
¥ mfundamental circumstances” under which the doctrine méy be
“applied after discussing the foregoing rules. ~These .
‘circumstances are: "(1l) when 'the governmental interest sought
to be implemented is too insubstantial, or at least insufficient
-Iin'relé;idﬁ'to the inhibitory effect on fifsf'émeﬁdment%‘i”"
freéaomsf}'(zd'Vhen'the'mEahE“éh§ISYed bear little relation to
the asserted governMéntél'inféréSE;'éhd“(3)'Vhéﬁ the means chosen
by the legislature do in fact relate to a substantial
governmental interest, but that interest could be achieved by a
'less drastic means'-- that is, a method less invasive of free

speech interests."” Redish, The Warren Court, the Burger Court

and the First Amendment Overbreadth Doctrine; 78 NW.U,L.Rev.

1031, 1035 (1983).
Unquestionably, these statutes are expressidns of an

important and vital governmental interest and have a direct

2% (cont.) 718 F.2d at 1146.

30 The "upshot™ of Ferber and cases subsequent to it, as
Professor Tribe puts it, "is a mounting burden on the individual
to show that the apparent inhibition of protected expression [in
the statute under review] is in fact highly probable and socially
significant."” L. Tribe, American Constitutional Law, supra, §
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relation to the interests'ihvolved here, and are, therefore,
w1thout the flrst and second requirement for the appllcatlon of
the overbreadth doctrine, It is thus plaln that the flrst two
c1rcumstances posited by Professor Redish are met' ‘the only
: C1rcumstances,' under which these statutes could be v01ded for
overbreadth would be that the substantlal governmental 1nterest
reflected in the statutes could be achieved by means “less'
invasive of free speech interests.”™

It has been said that the court, by narrow1ng
constructions of a statute, may brlng the statute W1th1n
conformity with the rule requiring that it be applied by means
"less invasive of free speech interests."”™ The defendant would
find a Giolatien of the overbreadth doetrine in the failure of
either the statute or in 3ud1c1al rullngs construlng and 11m1t1ng
“the statute to employ "a method less invasive of free speech
1nterests than is represented in the terms natlonal defense”
and "one not entitled to receive." So far as any overbreadth in
the term "national defense" was concerned, it was reasonably
narrowed by the district court in its instructions to confihe_
national defense to matters under the statute uhich "directly or
may reasonably be connected with the defense of the United
States," the disclosure of which "would be potentially damaging
to the United States or might be useful to an enemy of the United
States™ and which had been "closely held" by the government and
was "not available to the general public.” This narrowing of the

definition of "national defense™ information or material removed

30 (cont.) 12-25, at 714.
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any 1eglt1mate overbreadth objectlon to the term. The phrase "to

one not entltled to recelve was deflned 1n the leglslatlve
hlstory of the statute to mean one not authorlzed to recelve,
as we have already observed and not authorlzed to receive" was
clearly covered by the Cla551f1cat10n Act,_to whlch ve have_'
| already referred because of 1ts cla551f1catlon as_"Secret"
nat1onal defense materlals. It follows that”there 1s no
overbreadth in the two terms'either as they nay have been
narrowed by court 1nstruct10n or as fleshed out by the‘

Class1f1cat10n Act

III,

_ Conviction of Defendant under section 641

. The defendant has also appealed h1s conv1ct10n under 18
U S C § 641 That statute, as 1t relates to th1s case,_lmposes
cr1m1nal penalt1es on anyone'who embezzles, steals, pur101ns or
know1ng1y converts to his use or the use of another, or w1thout
authorlty, sells, conveys or dlsposes of any record voucher,
money, or thlng of value of the Unlted States or of any
department or agency thereof . ." Count Two of the indictment

—Nhereln charged the defendant w1th "know1ngly and wilfully

embezzl[ing], steallingl], purloin[ing] and convert[lng] to his
use and the use of another,” and did know1ngly sell "thlng[s] of
value to the United States . e three photographs, each
class1f1ed Secret said photographs being the property of the
Naval Intell1gence Support Center .and having a value greater than

$100. In Count Four he was similarly charged with stealing and

selling "portions of Two Naval Intelligence Support Center Weekly
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Wires," classified "Secret" and the property of the Naval
Intelligence Support Center. Both counts cite as supporting
authority 18 U.S.C. § 641, At trial ample evidence was
established sustaining the charges. .
It will be noted at the outset that section 641, on
which these counts of the indictment rest, is not a disclosure
statute such as section 793(d) and (e); it is a criminal statute
covering the theft of governmenﬁ'property. It is written in

Court recognized in Morissette v, United States, 342 U.S. 246,

271 (1952):

What has concerned codifiers of the larceny . ... "=:
type offense is that gaps or crevices have

separated particular crimes of this general -“..- (1.3
class and guilty men have escaped through the
breaches. The books contain a surfeit of

cases drawing fine distinctions between

slightly different circumstances under which

one may obtain wrongful advantages from

another's property. The codifiers wanted to

reach all such instances.

Manifestly, as the Court in Morissetté said the statute was not
intended simply to cover “larcény" and "embezzlement" as those
terms were understood at common law but Qas also to apply to
"acts which shade into those crimes but which, most strictly'
considered, might not be found to fit théif fixed definitions.™
342 U.S. at 269, n, 28, Following thié analysis, Judge Winter in
Truong wrote that section 641 was not to be confined in its
application to "the technical definition of the tort of

conversion.," 629 F,2d at 924.
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The amicus Washington Post, though argues that, the

statute has "as an essential element a permanent or substantial

n3l and since the

deprivation of identifiable property interests,
property right asserted by the government relates to "a
possessory right to information or intellectual property,” Id. at
. 42, section 641 is without application., Whether pure

"information" constitutes property which may be the subject of

statutory protection under section 641, a matter which has

largely been'clarified by the recent case of Carpenter v. United
States, 108 S.Ct. 316, 56 U.S.L.W. 4007, 42 Cr.L.Rep. 3009
(November 16, 1987), is not, however, involved here. -We are
dealing with specific, identifiable tangible property, which will
qualify as such for larceny or embezzlement under any possible
def1n1t10n of the crlme of theft The photographs and the
reports ‘were clearly taken 1llegally and by stealth and disposed
of by the defendant to a third party for personal gain, both
monetary and in request for a job. That would seem to represent
a textbook application of the crime set forth in section 641,

The defendant would deny the application of the statute
to his theft because he says that he did not steal the material
;for private, covert use in.illegal enterprises" but in order to
give it to the press for public dissemination and information.

He claims that to criminalize his conduct under section 641 would
be to invade his first amendment rights. The mere fact that one
has stolen a document in order that he may dellver it to the

press, whether for money or for other personal gain, will not

31 Brief of Amicus, Washington Post, et. al. at 41,
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immunize him from responsibility for his criminal act. To use
the first amendment for such a purpose would be to convert the
first amendment into a warrant for thlevery. As the Supreme
Court made olear in Branzburg, 408 U.S., 665, the First Amendment
may not be used for such a sordld purpose, elther to enable the
governmental employee to excuse his act of theft or to excuse
him, as in Snepp and Marchetti, from his contractual obllgatlon.
| Actually, it may be noted parenthetlcally that the

government contends, and the record affords substantial evidence
in support of such contentlon, that the defendant in this case
was not fired by zeal for public debate into his acts of larceny
of government property; he was u51ng the fruits of hlS theft to
1ngrat1ate hlmself w1th one from whom he was seeklng employment
It can be said that he was motlvated not by patrlotlsm and the
publlc 1nterest but by self 1nterest. |

The defendant's reference to Pearson v. Dodd, 410 F.2d

701 (D.C. Cir. 1969), cert. denied, 395 U.S. 947 (1969), and to

Dowling v. United States, 473 U.S. 207, 105 S.Ct. 3127 (1985) is

misplaced. Those cases involved copying. The defendant's
possession in both cases was not disturbed. This case does not
involve copying; this case involves the actual theft and
deprivation of the government of its own tangible property. We
find no error in the conviction of the defendant under section
641, |

Iv.

Evidentiary Objections of the Defendant.
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Finally, we reuiew the defendant;s objections to the
evidentiary ruifngs of the district judée; Inlpassing on such
exceptlons it must be borne in mind that "the appralsal of the
probatlve and pre]ud1C1al value of ev1dence under Rule 403 is’
entrusted to'the ‘sound discretidn of the trial judge; absent

extraordinary circumstances, the Courts of Appeal will not

intervene in its resolution."™ United States v. MacDonald, 688

F.2d 227-28 (4th Cir. 1982), cert. denied, 459 U.S. 1103 (1983).

Moreover, any error in admission or exclusion is subject to the
harmless error test: "whether it is prebable that the error
could have affected the verdict reached by the particular jury in

the particular circumstances of the trlal " Un1ted States v,

nglg, 657 F.2d4 637 640 (4th Cir. 1981) Measured by these
standards we f1nd no rever51ble error in the dlstrlct judge s “
evidentiary rulings. | o -

The first'evidentiary objection we consider was
directed at the trial court's refusal to admit evidence on how
many persons there were in.goVernment and under governnent
contracts with a "Secret"” classification. The trial judge ruled
such evidence inadmissible. We find this ruling not erroneous.
The point in this case was not how many people in government
could have qualified for receipt of this information(i4§4)
entitled to receive "Secret" material); the decisive point is

that Derek Wood and Jane's Defence Weekly, the ones to whom the

defendant transmitted the secret material in this case, did not
have a "Secret" clearance and were thus, to the knowledge of the

defendant, not qualified to receive the information. To have
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gone 1nto all the ev1dence of the number of employees 1n the

' Covernment who had “Secret“ clearances and the methods of 1ssu1ng

-.:'..,c....':- o

such c1a551f1catlon and the llmltatlons that were often attached
to the 1ssuance of such cla551f1catlon 1n partlcular cases Would
have cluttered the record w1th needless and 1rrelevant ev1dence,

L -

the only result of the 1ntroductlon -of whlch would have been to

confuse the basic issues in thls case. Moreover, the development

“of such ev1dence would likely have been extended coverlng

various agencies and the methods of a551gn1ng clearances Wlth

varlous llmltatlons by the varlous agenc1es and defense

contractors. The dlStrlCt judge acted properly in denylng the
1ntroductlon of such ev1dence. L o
Ll ~,_ The d1str1ct judge also ruled that ev1dence of the.-
forelgn countrles with whom the Government exchanged 1nte111gence

1nformatlon and also ev1dence of possible countermeasures the

Soviets had taken to counter the information derived by them from

the disclosure of the materials in question here was

inadmissible. There is no contention that any forelgn government
was respon51ble for the disclosure of the information which the
defendant disclosed. Further, disclosure of the nations with

vhom we may have programs for the exchange of intelligence

information would create grave and serious diplomatic concerns

for us ang would, without more, not suggest that, '‘as a result of

_dlsclosure to any foreign government with whom we had

Confidential exchange of intelligence, the information involved
here hag become publicly known. Moreover, to require the

G .
OVernment to produce evidence of countermeasures by the Soviets
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would likely force the Government to d1sclose its ong01ng
.1ntell1gence operatlons in a cr1t1cal area and mlght seriously
compromlse our 1ntelllgence gatherlng capabllltles. Such
evidence would add little or nothlng to defendant's defenae but
could be of great damage to our 1ntelllgence capabllltles. ‘ﬁe
th1nk the d1str1ct judge correctly refused to be diverted 1nto
such excursions in the presentatlonrof evidence which offered no
particular benefit to defendant's defense but which.would pose
the llkellhood of grave injury to our national interests.

The defendant sought to introduce into ev1dence the
testimony of two newspaper reporters that 'an employee in the
Executlve Branch of the Government had leaked "to them the

1nformatlon in Jane's Defence Weeklz, 1nvolved 1n thlS

prosecutlon. The catch to thelr testlmony was that they would
refuse to 1dent1fy thelr source. A ruling was requested -
allowing them to refuse to answer an inquiry on the source of the
alleged disclosure on cross-examination. The district judge
ruled that, if the defendant intended to offer such teatimony}
the Government would be given the right to require the witnesses
“to identify on cross-examination their informant. In essence,
the defendant sought to develop through- the testimony of these
witnesses that some of the information on which the prosecution
was based had been disclosed by an employee in the Executive
Branch but the Government was to be denied the right to the nane
of the so-called "leaker" so that it could test the correctness

of the testimony. We agree with the district judge that, if the

defendant wished to use such witnesses, he had to afford the
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Government the opportunity to rebut the testimony and the
Government could do this only if'given the name of the informant.
There was no.other way the Government could rebut such testimony.
Another objection of the defendant ié directed at the
district judge's disallowance of the question on the defendant's
"patriotism, his devotion to a strong navy, and his proéen;ity
not to do anything potentiélly damaging to the United States or

n32 He identifies in his brief-

advantageous to a foreign power.
in this court the evidence he wished to introduce in this area.
Such evidence consisted of the testimony of two'witnesses, i.e.,
that of witnesses Jackson, who was tﬁe managing director of

Jane's Publishing Company, and Derek Wood, the editor of Jane's

Defence Weekly. Both lived in England; neither of these

o

witnesseélhad an intimate felationship with Morison. Their -
Tcontadts personally with the defendant were rare and abbfeviated;
there was, however, correspondence between them and Mr. Morison.
It was not a "lot" since the correspondence between Morison and
Jane's was generally with Captain Moore, another employee of
Jane's. Their testimony related basically to their
cdrrespondence with the defendant in the latter's capacity as
their American "stringer"” whose material was used by Jane's under
an agreement between Jane's and the defendant. The defendant was
paid for these services as his material sent to Jane's was
accepted and published in one of Jane's publications. Jackson
testified, primarily on the basis of the material Jane's accepted

from the defendant, that he had never "seen him [i.e., the

32 Brief for Appellant at 50.
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defendant] suggest anything or do anything that would suggest a
'"lackiof_eonniﬁment to the best:interests‘of'the-United States”
(Abp:-asJéS3)Tandfthat"he had never seen himi"do-anfthing against
the besﬁAinﬁefests of the United States“ (App. atl721). In a

' leadlng questlon that offended the rule agalnst lead1ng S

questlons,, Jackson was asked by defendant s counsel

'Q: And he [referring to the defendant] is a
patrlot of the first rank, would you agree’

Az Yes.33

Jackson, though, testified categorically that his company did not
"knowingly bublish classified information"” and 1t d1d not
"because'there'ﬁould be a reason, first‘of all why they would

‘have been classified and secondly,'because we work on the ba51s

34

of trust.” Finally, Mr. Jackson was asked this clincher:

Q. Assuming that the jury in this case
concludes beyond a reasonable doubt that the
defendant Samuel L. Morison is the person who
furnished the photographs to Jane's Defence
Weekly--and by "the photographs,” I'm
referring to Government Exhibits 1-A, 1-B and
1-C--and assuming further that the jury finds
beyond a reasonable doubt that the
photographs were classified at the time, and
assuming further that this jury finds beyond
a reasonable doubt that the defendant knew
they were classified at the time, and
assuming further that this jury finds beyond
a reasonable doubt that the defendant had no
authorization to furnish notices, furnish
those photographs to you, would you conclude

33
34

App. at 671.
Appendix at 722,
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that his furnishing of those photographs was
in the best interests of the United States?
" "MR. MUSE: ”Objeétion. - | |
" A: That's a-ﬁult{part queétion. I will trf
to remember what you said. If those
photographs were not authorized for release,
he knew they were not authorized for release,

then I have to conclude that he's not acting
in the best interest of the United States.

The district court struck all this testimony, includihg
the very damaging testimony of Jackson that the defendant's
conduct as it was conclusively proved in the case was "against
the best interests of the United States.™ 1In striking all this
testimony the district court filed a written opinion
incorporating his ruling, which opinion is published in 622 F.
Supp. 1009. We are satisfied with the district court's reasoning
and decision on this point. We may add that, had the district
court retained in the record all the evidence on this point,
including Jackson's final opinion on the conduct of the defendant
for which he was being tried, the result would have clearly been
far more harmful to defendant‘é defense than helpful. Under
those circumstances, it could not be said that the striking of
such testimony "could have affected the verdict reached by the

particular jury" in this case. See United States v. Davis,

supra.

Finally, the defendant complains in his brief of what
he says was the district court's refusal to qualify the witness
Anderson as an expert, entitled to give opinions that the Weekly

Wires and the photographs were not potentially damaging,
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that the Weekly Wires were not worth more than $100 and would

have contradiéﬁed in soﬁe-wéy.tﬁé_rgﬁuftéiifeégimbny of Hazzard
and Kerr.35 This was not, héwévér,.théhérsuﬁéjon which the
defendaﬁé'afitfial prdffered Aﬁdersdn aé an éxpert witness. At
that time; he.éaid that hé'ﬁés éffefiﬁg Ahdefsdn>a% an expert on
"the use-éﬁd aﬁélysis‘of intelligéﬁée‘info£Matiéﬁuconcerning
Soviet military matters,"” and the district court's ruling in
response to this proffer was that Anderson would be "accepted as’

"36 And Anderson was

a facts witness relating to these matters.
permitted to testify that it was his opinion with his background
of experience that the materials in question had "not told the

Soviets anything that they did not already know"37

and that such
materials did not "reveal anything about our intelligence
collection capabilities that [was] not otherwise known to the
public [which would include, of course the Soviet Union]“.38~
Moreover, the defendant offered three expert witnesses--Inslow,
Pike and Richelson--on the "analysis of intelligence information
concerning Soviet military.matters." Even had Anderson been
accepted as an expert, his testimony.on the matters for which he
was proffered by the defendant as an expert witness on would have
clearly been simply cumulative. So far as any contention that

Anderson qualified as a witness on the monetary value of the

information disclosed, it is important to note two facts: first,

35
36
37
38

Brief at 48-49,
Appendix at 961.
App. at 966,

Appendix at 969.

- 54 -




the defendant was never proffered as a witness on value; and,
second, the defendant made no showing of any qualification of

Anderson to testify as an expert on the value of the material,

. We accordingly find no reversible error in the rulings of the

. district court in this regard.

Conclusion
Having reviewed all of the defendant's claims of error
herein and found them without merit, we affirm the judgment of
conviétion of the defendant herein.

AFFIRMED,
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WILKiNSON; Circuit Judge, concurring:

"I concur in Judge Russell's opinion. I believe his
analysis of the relevant statutes,'instruétions, and evidentiarf
rulings is both careful and correct.

Morison's constitutional challenge 1is specifically
phrased in terms of notice, statutory vaguenéss, and overbreadth.
Yet much of the argument in this case has been cast in broader

terms. Amici, The Washington Post, et al., warn that this case

"will affect, and perhaps dramatically alter, the way in which
government officials deal with the press, the way in which the

press gathers and reports the news, and the way in which the

. public learns about its government."™  The news organizations

are necessarily raising their concerns as amici, not as parties.
No member of the press 1is being searched, subpoenaed, or
excluded, as in a typical right of access case. Morison as a
source would raise newsgathering rights on behalf of press
organizations that are not being, and probably could not be,
prosecuted under the espionage statute. |

Perhaps because these press rights of access are not
personal to Morison, we have thus been asked to import a weighty
assortment of First Amendment values into Morison's notice,
vagueness, and overbreadth claims. Although this is more
freight than the Supreme Court has lately allowed these doctrines
to carry, I would assume for purposes of this discussion that

Morison 1is entitled to raise the serious claims urged by the
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press amici. Indeed, I cannot fully express my own view of this
case withoqt addressing these claims,'nbt-és ﬁnépoken aspects of
a8 vagueness and overbreadth analysis, but directly and on their

own terms,
I.

"-i do not think the Fif;t Améndmenf interests'ﬁéfé are
insignificant. Criminal restraints on the disclosure of
énfé?@ation thfeaten thé aﬁility'of £he'press to sErutiniie.and
report on government activity. There exists the téhdency, even
in a constitutional demoéracy, for government to withhold reports
oﬁ.disdgieting.developments.énd éb mahage news in a faéhioﬁ most
Afé&orabié to itself. o Pubiic: débéte, ho&ever; is diminished
withoﬁtdaccess to unfiltered fé@és; As James'Madispn'put'it in
1822: "A popular Governmenf, without popular information, or a
means of acquiring it, is but a Prologue to a‘Farce or a Tragedy;
or, perhaps both." 9 Writings of James Madison 103 (G; Hunt ed.
1910). We have placed our faith in knowledge, not in ignorance,
and for most, this means reliance on the press. Few Americans
are acquainted with those who make policy, fewer still
barticipate in making it. For this reason, the press provides
the "means by which the people receive that free flow of
information and ideas essential to effective self-government."

Saxbe v. Washington Post Co., 417 U.S. 843, 863 (1974) (powell,

J., dissenting).
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The Flrst Amendment 1nterest 1n 1nformed popular debate

7 : - -~ e e PPN

does not 51mply vanlsh at the 1nvocatlon of the words'"natlonal

secur1ty. R Natlonal “ securlty g publlc securlty, “not
government security from informed criticism. No dec151ons’are
more serious than those touching on peace and war; none are more
certain to affect every member of society. Elections turn on the
conduct of foreign affalrs and strateg1es of natlonal defense,
and the dangers) of secretlve government have been well
documented ' Morlson cla1ms he released satelllte photographs
revealing constructlon of the flrst Sov1et nuclear carrier in
order to alert the publlc to the d1mens1ons of a Sov1et naval
buildup. Although this claim is open to serlous questlon, the
undeniable effect of the' d1sclosure was to enhance publlc

1.

-knowledge 'and interest in \the pro;ectmn of Sov1et sea power
such as that reuealed in the satelllte photos. T

The way 1in wh1ch those photographs were released,
however, threatens a public interest' that is '_ no less
important -- the security of sensitive government'operatlons.
In an ideal world, governments would not need to keep secrets
from their own people, but.in this world much hinges on events
that take place outside of public view. Intelligence gathering
is critical to the formation of sound policy, and becomes more so
every year with the refinement of technology and the growing
threat of terrorism. Electronic surveillance prevents surprise
attacks by  hostile forces and facilitates international

peacekeeping and arms control efforts. Confidential diplomatic

exchanges are the essence of international relations.
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None of these .activities can go forward without
secrecy. When the 1identities of our intelligence agents are
known, they may be kllled ' Wheh_our electronic surveillance
capabllltles are revealed coﬁnterheasures dcah be taken to
circumvent them. -. When other natlons fear that confldences
exchanged at the bargalnlng table w1ll only become embarrassments
in the press, our dlplomats are left helpless. When terrorlsts

are adv1sed of our 1nte111gence, they can av01d apprehen51on and

escape retr1but10n. See generallv Note, 71 Va. L. Rev. 801,

801-03 (1985) (c1tlng numerous leaks that have compromised a
major covert salvage operation, exposed the development of the
secret Stealth aircraft, and stymied progress on an international
-treaty). The type‘of information»leaked by'yorison‘mayncause
widespread «dahage. by 'hamperlhg the-_effectiveness of. egpehsive
-sdrveillance‘ systems which | would otherwise be expected to
provide years of reliable information not obtainable by any other
means.

Public security can thus be compromised in two ways:
by attempts to choke off the information needed for democracy to
function, and by leaks that imperil the environment of physical
security which a functlonlng democracy requires. = The tension

between these two interests is not going to abate, and the

question is how a responsible balance may be achieved.
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II.

Coufts'have long performed the balancing task where
First Amendment rights are implicated. The Supreme Court has
often had to balance the value of unrestricted newsgathering

against other “public interests. ' See, e.q., Richmond

Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (access to

jﬁdicial proceedings); zurcher v. Stanford Daily, 436 U.S. 547

(1978) (search of newspaper office); Branzburq;vé Havyes, 408

U.S. 665 (1971) (disclosure of presé sources to grand jury).
"[A] fair reading of the majority’s analysis in Branzbufg makes
plaih that the result hinged on an assessment of the competing
societai iﬁferests involved .in that case rather than on any
determination that First Aﬁendment freedohs.were not impiiééﬁed."
Saxbe, 417 U.S. at 859-60 (Powell, J., dissenting). In these
cases the courts have taken an "aggfessive“ balancing role,
directly comparing the interest served by restraints on the press
with the interest in unhindefed newsgathéring.

Although aggressive balancing may have characterized
the judicial role in other contexts, I am not persuaded that it
should do so here. In the national security field, the
judiciary has performed its traditional balancing role with
deference to the decisions of the political branches of
governmént. Presented with First Amendment, Fourth Amendment,
and other constitutional claims, the Court has held that

government restrictions that would otherwise be impermissible may

be sustained where national security and foreign policy are
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implicated See, e.qL, Snepp V. United States, 444 U.S. 507

(1980) . In the terminology assoc1ated w1th a balanc1ng
analy51s, "the Government has a compelllng interest in protecting
. o+ « the secrecy of 1nformation 1mportant to our national_
security. Haiq v. Aqee, 453 U.S. 280, 307 (1981) (guoting

Snepp, 444 U.S. at 509 n.3). Recognltion of such a compelling

state interest reflects an lunderstanding of the institutional
limitations of the judiciary and a regard for the separation of
powers., - .

The aggressive balanc1ng that courts have undertaken in
other contexts is different from what would be required here.
The government s interest in the security of jud1c1al

proceedlngs, searches by law enforcement offlcers, and grand Jury

operations presented in R1chmond Newspapers, Zurcher, 'and
Branzburg are readily scrutlnized by courts.' Indeed they

pertain to the judiciary's own systems of evidence. Evaluation
of the government s 1interest here, on the other hand, would
require the judiciary to draw conclusions about the operation of
the most sophisticated electronic systems and the potent1a1
effects of their disclosure. An intelligent inquiry of this
sort would require access to the most sensitive technical
information, and background knowledge of the range ©of
intelligence operations that cannot easily be presented in the
single "case or controversy" to which courts are confined Even
with sufficient information, courts obviously lack the expertlse
needed for its evaluation. Judges can understand the operation

of a subpoena more readily than that of a satellite. In
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_short questions of national security and foreign affairs are
‘"of a kind for which the Jud1c1ary has 'neither aptitude,
facilities nor respon51b111ty and which has 1long been held to

belong in the domain of political power not subject to judicial

_1ntru51on or 1nqu1ry. Chlcaqo & Southern Air Lines,'Inc.'v.

' Waterman S.S. Corp., 333 U.S. 103, 111 (1948); ' see Aqee, 453
 U.s. at 292. | | T
- The balancing process ‘must thus .accord- éongress
latitude to control access to national security secrets' by
statute and the executive some latitude to do so through the
classification scheme. 'I do not come to this conclu51on solely
because the enumerated powers for the conduct of foreign affairs
~are lodged in the executlve and legislative branches..' The First
:Amendment presupposes that the enumerated powers -~ ﬁhé‘kéising
of armies no less than the ralsing of revenue -- w1ll be executed
in an atmosphere of public debate. I also recognize that the
democratlc accountabillty of the legislature and executlve is not
a wholly satisfactory explanation for deference in the area of
national security secrets, fears may'pass before the basis of
_lportentous decisions becomes known. The 'public cannot call
officials to account on the basis of material of whose existence
and content it is unaware. What is more, classification
decisions may well have been made by bureaucrats far down the
line, whose public accountability may be quite indirect.
Rather, the judicial role must be a deferential one
because the alternative would be grave. To. reverse Morison's

conviction on the general ground that it chills press access
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would be tantamount to a judicial declaration that the government
may never use criminal penalties to secure the confidentiality of

intelligence information. Rather than enhancing the operation

of democracy, as Morison_ suggests, this course would install
eyery_government_worker yirh'access to classified informarion as
a veritable satrap. Vital.deoisions and expensive programs eet
into motion by eieoted representatives would be subject to
summary derailment at the pleasure of one disgruntled employee.
~The question, however, is not one of motivee as much as who,
finally, must decide. The answer has to be the Congress and
those accountable to the Chief Executive. While periods of
profound disillusionment with government have brought intense
demands for increased scrutiny, those elected still remain the
repositories of a public'trust. Where matters of'exquisite
sensitivity are in question, we cannot invariabiy install, as

the ultimate arbiter of disclosure, even the conscience of the

well-meaning employee.
III.

The remaining question, then, is whether the
application of this particular law to this particular defendant
took place in accordance with constitutional requirements. For
the reasons so carefully analyzed in Judge Russell's opinion, I
am persuaded that it did. . Neither Morison's due process claims
concerning notice and vagueness nor his First Amendment

overbreadth argﬁment supports reversal of his convictions,
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Morison's claim that he was not on notice that his
égnduét'mightliéad tdfpfbéédﬁfiah iS:unpefsuasiVe.' Morison was a
traineﬁ national intelliégnéé officer with a Top Secret security
. cieé;aﬁcéfw ' fHe' signéd _a disclosure agreement 'spééifiéélly
staﬁing that'criminal pfésééﬁﬁion;céuld'féSulé froﬁ'hishéﬁdling
of '$eére£ 'informatioh,n and he ﬁlipped explicit’ classifiéatién
warnings from.the borders of the safellite photographs before
sending them to Jane's. Morison cannot ‘use the fact that
prosecutions under the espionage statute have not been frequent
to shield himself from the notice prbbided by these facts and the
‘clear language of the statute.

The careful limiting instructions given by the district
court suffice to cure any vagueness in sections 793(d) and (e).
The district court's definition of "relating to the national
defense" and of the scienter requirement in the statute are

consistent with our holdings in United States v. Truong Dinh

Hung, 629 F.2d 908 (4th Cir, 1980), and United States v. Dedevan,

584 F.2d 36 (4th Cir. 1978). The district court's definition of

"entitled to receive" by reference to the classification scheme

is both logical and supported by precedent. See, e.q., Truong,
629 F.2d at 919 n.10, Vagueness that = might exist around the

edges of these statutes does not ahsolve conduct at the core of

the statutory proscription. Parker v. Levy, 417 ﬁ.S. 733, 756

(1974).

Morison's contention that pbtential future applications
of the espionage statute to other sources render it invalid as to

him 1is not, wultimately, persuasive. Amici, The Washing*on
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Post, et al., describe various press reports of 111egal domestic
survelllance by the CIA de51gn defects of the Abrams M l tank
Soviet arms. control vlolatlons, and military procurement cost
overruns. ' Amici contend that 1f the sources of such reports
face prosecution under hypothetical applications of the statute,
then "corruption, scandal, and 1ncompetence in the‘ defense
establishment would be'protected from.scrutiny,A “

As the above examples indicate, investigative reporting
is a critical component of the First Amendment s goal of
accountability 1n government ' To stifle 1t might leave the
public interest prey to the manifold abuses of unexamined power,

It is far from clear, however, that an affirmance here would ever

lead to that result. The Supreme Court has cautioned that to

reverse a conv1ct10n on the ba51s of other purely hypothetical

applications of & statute, the overbreadth must "not only' be

real, but substantial as well." Broadrick V. Oklahoma, 413 U.S.
601, 615 (1973). I question vhether the.spectre presented by
the above examples is in any sense real or whether thev have much
in common with Morison's conduct. Even if juries could ever be
found that would ~convict .those who truly expose governmental
waste and misconduct, the political firestorm that would follow
prosecution of one who exposed an administration's own ineptitude
would make such prosecutions a rare and unrealistic prospect.
Because the potential overbreadth of the espionage statute is not
real or substantial .in comparison to its plainly legitimate
sweep, "whatever overbreadth may exist should be cured through

case-by-case analysis of the fact situations to which Iits
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sanctlons, assertedly, may not be applled " Id at 615 16 On
the facts of Mor1son s case, I agree w1th dudge Russell's
conclu51on that the limiting 1nstructlons glven by the dlstrlct
court were suff1c1ent. |

It is through | notlce, vagueness, land -overbreadth
analysls that the judiciary effectuates the interests of the
First Amendment in cases where class1cal balanc1ng does not take
place. The notice requirement 1nsures ‘that speakers will not.
.'”be stifled by the fear they might commlt a violation of which
they could not have known. - fhe district court's limiting
:1nstructlons properly confine prosecut1on under the statute to
dlsclosures of cla551f1ed 1nformatlon potentlally damaglng to the
mllltary securlty of the Unxted States. ' In this way the
'requlrements of the vagueness and overbreadth doctrlnes restrazn
the poss1b111ty that the broad language of thls statute would
ever be wused as a means of punishing mere criticism of
incompetence and corruption in the government " Without
undertaking the detalled examination of the government s 1nterest
in secrecy that would be required for a traditional balancing
analysis, the strictures of these limiting instructions confine
prosecution to cases of serious consequence to our national
security. I recognize that application of the vagueness and
overbreadth doctrines 1is not free of difffculty, and that
limiting instructions at some point can reconstruct a statute.
In this case, however, the district court's instructions served
to guarantee important constitutional safequards without

undermining the legitimate operation of the statute.
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It may well be, as the government contends,v that

Morison released the satellite photos and weekly W1res in order

- - P PR S

to recelve cash and _lingratiate himself w1th Jane S to gain

l - -

future employment. But I do not thlnk that Morison s motives

N

are what 1s cruc1al here. Morison s conduct has ralsed questions

~ v

of con51derable 1mportance. At the ‘same. time, 1t is 1mportant
to empha51ze what is not before us today. This prosecution was
not an attempt to apply the espionage statute to the press for

either the receipt or publication of classified materials. See

New York Times Co. v. United States, 403 U S. 713, 714-763 (1971)
(separate opinions expre551ng the v1ews of the Justlces on such
applications of the espionage statute) Neither does this case
involve any prior restraint on publication. 1d. Such
questions are not presented in this case, and I do not read
Judge Russell's opinion to express any view on them.

The parties and amici have presented to us the broader
implications of this case. We have been told that even high
officials routinely divulge classified fpublic secrets, that
alternative sanctions may be imposed on such behavior, and that
an affirmance here presents a vital threat to newsgathering and
the democratic process. On the other side of the argument lies
the commonsense observation that those in government have their
own motives, political and otherwise, that ensure the continuing

availability of press sources. "The relationship of ‘'many
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informants to the press is a symbiotic one."™  Branzburg, 408

U.S. at 694. Problems of source identification and the increased

securlty risks 1nvolved in dlscovery and trial make proceedings

'agalnst press sources dlfflcult o Moreover, ;the esp1onage

statute has no appllcablllty to the multltude of leaks that pose

'no concelvable threat to natlonal securlty, but threaten only to
embarrass one or another hlgh government off1c1al

What ‘Justice Potter Stewart once sa1d in an address to

" the Yale Law School has meaning here:

So far as the Constitution "goes, the

autonomous press may publish what it

knows, and may seek to learn what it
_can. - : :

; But this autonomy cuts both ways. ;
The press is free to do battle against
secrecy and deception in government.,... ..
But the press cannot expect from the
Constitution any guarantee that it will
succeed., There is no constitutional
right to have access to particular
government information, or to require
openness from the bureaucracy . . . .

. The Constitution, in other words,
establishes the . contest, not its
resolution. Congress may provide a
resolution, at least in some instances,
through carefully drawn legislation,
For the rest, we must rely, as so often
in our system we must, on the tug and
pull of the political forces in American
society.

Stewart, "Or of the Press", 26 Hastings L. J. 631 (1975).

What is at issue in this case is the constitutionality
of a particular conviction. hs to that, I am prepared to concur’
with Judge Russell that the First Amendment imposes no blanket
prohibition on prosecutions for unauthorized leaks of damaging
national security information, and that this particular

prosecution comported with constitutional guarantees.
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PHILLIPS, Circuit Judge, concurring, specially: :

. goncurﬁjn~}he_judgment and, with only one reserva-
tion, in Judge.ﬁnsse¥;{s_carefuluopinion_for the court. My
reservation has to do only, but critically, with that opinion’s
discussion of the first_amendment_issues,raised by the defendant.
While these are ultimately discussed and rejected, there are
earlier suggestions that as applied to conduct of the type
charged to Morison, the Espionage Act statutes simply do not
implicate any first amendment rights. On that point, I agree
with Judge Wilkinson's differing view that the first amendment

issues raised by Morison are real and substantial and require the

serious attention which his concurring opinion then gives them.

'I_therefore concur in that opinion.: .0 | -~ :ov-

If one thing is clear, it is that the Espionage Act
statutes as now broadly drawn are unwieldy and imprecise instru-
ments for prosecuting government "leakers" to the press as op-

posed to government "moles" in the service of other countries.

Judge Wilkinson's opinion convincingly demonstrates that those

statutes can only be constitutionally applied to convict press
leakers (acting for whatever purposes) by limiting jury instruc-
tions which sufficiently flesh out the  statutes' key element of
"relating to the national defense" which, as facially stated, is
in my view, both constitutionally overbroad and vague. Though
the point is to me a close one, I agree that the limiting in-
struction which required proof that the information leaked was
either "potentially damaging to the United States or might be

useful to an enemy" sufficiently remedied the facial vice.
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Without such a limitation on the statute's ‘apparent reach, leaks
"of informa?idn which, though undoubtedly'ﬁrelated tovdefensen in
some marginal way, threaten only embarrassment to the official
guardians of government "defense" secrets; could lead to crimi-
nal convictions, Such a limitation is therefore necessary to
define the very 1line at which I .belieVé the first amendment
precludes criminal prosecution, because of the interests rightly
recognized in Judge Wilkinson's concurring opinion. This means,

as I assume we reaffirm today, that notwithstanding information

-may have been classified, the government must still be required

to prove that it was in fact "potentially damaging . . . or
useful,” i.e., that the fact of classification is merely proba-
tive, not conclusive, on that issue, though it'must be conclusive
on the question of authority to possess or receive the informa-
tion. This must be so to avoid converting the Espionage Act
into the simple Government éecrets Act which Congress has re-
fused to enact.

Here, were we writing on a clean slate, I might have
grave doubts about the sufficiency of the limiting instruction
used in Morison's trial, The requifement that information relat-
ing to the national defense merely have the "potential" for
damage or usefulness still sweeps extremely broadly. One may
wonder whether any information shown to be related 'somehow to
national defense could fail to have at least some such "poten-
tial.” But we do not write on an absolutely clean slate, for this

instruction has been approved by this court in both Dedeyan and

Truong Dinh Hung as an appropriately limiting one in application
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Judge W1lk1nson expresses the view that because Judl-
cious case-by-case use of aporoprlate 11m1t1ng 1nstruct1ohs is
available, "the espionage statute has no applicability to the
multitude of leaks that pose no conceivable threat to national
security, but threaten only to embarrass one or another high
government official.” On this basis he concludes that these

statutes can properly be applied to press leakers (whether venal-

ly or patriotically or however motivated) without threatening the

'vital newsgathering functions of the press. He supports this

with a convincing discussion of the practical dynamics of the
developed relationship between pfess and government officials to
bolster his estimate that this use of the statute will not sig-
nificantly inhibit needed investigative reporting about the
workings of government in matters of national defense and securi-
ty.

By concurring in his opinion, I accept that general
estimate, which I consider to be the critical judicial determina-
tion forced by the first amendment arguments advanced in this
case. But in doing so, I observe that jury instructions on a
case-by-case basis are a slender reed upon which to rely for
constitutional application of these critical statutes; and that
the instructions we find necessary here surely press to the limit
the judiciary's right and obligation to narrow, without "recon-
structing," statutes whose constitutionality is drawn in_ques—
tion.,
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In the passage quoted by Judge Wilkinson, Justice
Stewart observedwfhat "Congress may provide a resolutioﬁ . e
through caréfufly drawn legisiation." That surely would prbvide

the better long-term resolution here.
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