


















































































































The First Amendment interest in informed popular debate 
1 • • -~ :_~~·.- • -· \ -~- •••• -. -~-~-~---·~-:.·: --::. ...... __ •. --- •••. ~;- --:···. :·· •• -~ -:-~ 

does not simply vanish at the invocation of the words "national 

security." National· security is public security, not 
: ? .,.. 

government security from informed criticism. No dec is ions , are 

more serious than those touching on peace and war; none are more 

certain to affect every member of society. Elections turn on the 

conduct of foreign affairs and strategies of national defense, 

and the dangers of secretive government have been well 

documented. Morison claims he released satellite photographs 
- . . . . ·' . . . . ~ .: 

revealing construct ion of the first Soviet nuclear carrier in 

order to alert the public to the dimensions of a Soviet naval 

buildup. Although this claim is open to serious question, the 
.... , • --1 ... -

undeniable effect of the disclosure was to enhance ·public 
-:. ; - . -.. _ .. _ ... :: 3;~·:. .. ' '}' : :~ . . . 

knowledge and interest in the project ion of Soviet sea· power 
. . •• .!,.. • - •• • '• •• r 

. . . .. - .. -~- . . -. , ' - " . -
such as that revealed in the satellite photos. 

The way in which those photographs were released, 

however, threatens a public interest· that ·is no less 

important the security of sensitive government operations. 

In an ideal world, governments would not need to keep secrets 

from their own people, but in this world much hinges on events 

that take place outside of public view. Intelligence gathering 

is critical to the formation of sound policy, and becomes more so 

.every year with the refinement of technology and the growing 

threat of terrorism. Electronic surveillance prevents surprise 

attacks by hostile forces and facilitates international 

peacekeeping and arms control efforts. Confidential diplomatic 

exchanges are the essence of international relations. 
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secrecy. 

None of these activities can go forward without 

When the identities of our intelligence agents are 

known, they may be killed. When our electronic surveillance 
"'",'• . . . . 

capabili~ies are revealed, countermeasures can be taken to 

circumvent them. When other nat ions fear that confidences 
.· . . . ... . . 

exchanged at the bargaining _table will only become embarrassments 

in t_he press, our diplomats are left helpless~ Whem terrorists 

are advised of our intelligence, they can avoid apprehension and 

escape retribution. See generally Note, 71 ya. L. _Rev. 801, 

801-03 (1985} (citing numerous leaks that have compromised a 

major covert salvage operation, e?Cposed the development of the 

secret Stealth aircraft, and stymied progress on an international 

treaty). The type of information leaked by ~or is on m~y __ cause 

widespread damage by hampering the effectiveness of expensive 

surveillance systems which would otherwise be expected to 

provide years of reliable information not obtainable by any other 

means. 

Public security can thus be compromised in two ways: 

by attempts to choke off the infor,_mation needed for democracy to 

function, and by leaks that imperil the environment of physical 

security which a f'll:nctioning democracy requires. The tens ion 

between these two interests is not going to abat~, and the 

question is how a responsible balance may be achieved. 
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II. 

Courts have long performed the balancing task where 

First Amendment rights are implicated. The Supreme Court" has 

often had to balance the value of unrestricted newsgathering 
-

against other public interests. See, ~, Richmond 

Newspapers, Inc. v. Virginia, 448 u.s. 555 (1980) (access to 

judicial proceedings); Zurcher v. Stanford Daily, 436 U.S. 547 

(1978) (searc.h of newspaper office); Branzbu~g v. Hayes, 408 

U.S. 665 (1971) (disclosure of press sources to grand jury). 

"[A] fair reading of the majority's analysis in Branzburg makes 

plain that the result hinged on an assessment of the competing 

societal interests involved in that case rather than ·on any 

determination that First Amendment freedoms were not implicated." 

Saxbe, 417 U.S. at 859-60 (Powell, J., dissenting). In these 

cases the courts have taken an "aggressive" balancing role, 

directly comparing the interest served by restraints on the press 

with the interest in unhindered newsgathering. 

Although aggressive balancing may have characterized 

the judicial role in other_contexts, I am not persuaded that it 

should do so here. In the national security field, the 

judiciary has performed its traditional balancing role with 

deference to the decisions of the political branches of 

government. Presented with First Amendment, Fourth Amendment, 

and other constitutional claims, the Court has held that 

government restrictions that would otherwise be impermissible may 

be sustained where national security and foreign policy ar~ 
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implicated. See, ~, Snepp v. United States, 444 U.S. 507 

{1980). In the t~rminology associated with a~ balaricing 

analysis, "the Government has a compelling interest in protecting 

• • the secrecy of information important to our national 

security." Haig v. Agee, 453 U.S. 280, 307 (1981) (quoting 

Snepp, 444 u.s. at 509 n.3). Recognition of such a compelling 

state interest reflects an understanding of the institutional 

limitations of the judiciary and a regard for the separation of 

powers. 

The aggressive balancing that courts have undertaken in 

other contexts is different from what would be required here. 

The government's interest in the security of judicial 
. ' -

proceedihgs, searches by law enforcement officers, and grand jury 
....... · •·. ·: .... 

operations presented in Richmond Newspapers, Zurcher, and 

Branzburg are readily scrutinized by courts. Indeed, they 

pertain to the judiciary's own systems of evidence. Evaluation 

of the government's interest here, on the other hand, would 

require the judiciary to draw conclusions about the op~ration of 

the most sophisticated electronic systems and the potential 

effects of their disclosure. An intelligent inquiry of this 

sort would require access to the most sensitive technical 

information, and background knowledge of the range of 

intelligence operations that can'not easily be presented in the 

single "case or controversy" to which courts are confined. Even 

with sufficient information, courts obviously lack the expertise 

needed for its evaluation. Judges can understand the operation 

of a subpoena more readily than that of a satellite. In 
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__ ,.~?art, quest ions of national security and foreign affairs are 
. 4- - ~ ....... -

"of a kind for which the Judiciary has neither aptitude, 
. -

facilities nor responsibility and which has long been held to 

belong in the domain of political power not subject to judicial 
.. 

intrusion or inquiry." Chi6~go & Southern Air Lines,· Inc. v. 
. . . - . '• ~ .. ' . ' 

Waterman S.S. Corp., 333 U.S. 103, 111 (1948) i · · gg Agee; 453 

u.s. at 292. 

The balancing process must thus accord Congress 

latitude to .control access to national security secrets by 
. . 

statute and the executive some latitude to do so through the 

classification scheme. I do not come to this con-clusion solely 

because the enumerated powers for the conduct of foreign affairs 
. . ~ ~ .. 

are lodged in the executive and legislative branches. · The-First 
. . . -

Amendment pre-suppose~ ;.-that ·_ th~ -- enuiner~t-~·d.' .powe:rs -~ -th~: ~-a i-sing 

of armies no less than the raising of revenue -- will be executed 

in an atmosphere of public debate. I also recognize that the 

democratic accountability of the legislature and executive is not 

a wholly satisfactory explanation for deference in the area of 

national security secrets. Years may pass before the basis of 

portentous decisions becomes known. The public cannot call 

officials to account on the basis of material of whose existence 

and content it is unaware. What is more, classification 

decisions may well have been made by bureaucrats far down the 

line, whose public accountability may be quite indirect. 

Rather, the judicial role must be a deferential one 

because the alternative would be grave. To_ reverse Mar is on's 

convict ion on the general ground that it chills press access 
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would be tantamount to a judicial declaration that the government 

may never _use criminal penal_t~~s. t_o __ secure the confidentiality of 

intelligence inf6rmation. Rather than enhancing the operation 
. . - . ' 

of democracy, as Morison suggests, this course would install 

every government worker with access to classified information as 
. .. . . . 

a veritable satrap. Vital decisions and expensive programs set 

into motion by elected representatives would be subject to 

summary derailment at the pleasure of one disgruntled employee. 

The question, however, is not one of motives as much as who, 

finally, must decide. The answer has to be the Congress and 

those accountable to the Chief Executive. While periods of 

profound disillusionment with government have brought intense 

demands for increased scrutiny, those elected still remain_ the 

repositories of a public trust. Where matters of exquisite 

sensitivity are in question, we cannot invariably install, as 

the ultimate arbiter of disclosure, even the conscience of the 

well-meaning employee. 

I I I. 

The remaining question, then, is whether the 

application of this particular law to this particular defendant 

took place in accordance with constitutional requirements. For 

the reasons so carefully analyzed in Judge Russell's opinion, I 

am persuaded that it did. Neither Morison's due process claims 

concerning notice and vagueness nor his First Amendment 

overbreadth argument supports reversal of his convictions. 
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Morison's claim that he was not on notice that his 
. . 

Morison was a 

trained national intelligenc-e officer with a Top Secret security 

clearance;· He signed _a· disclosure agreement specifically 

sta~ing that criminal pr~sec~fion-could r~~ul~ fro~ ~ish~~~ling 
~ . ·-. . 

of ·secret information,· and he clipped expli.cit. classification 

warnings from the borders of the satellite photographs before 

sending them to Jane's. Mo.rison cannot ~u~e the fact that 

prosecutions under the espionage statute have not been frequent 

to shield himself from the no~ic~ provided by these facts ~nd the 

clear language of the statute. 

The careful limiting instructions given by the distiict 

court suffice to cure any vagueness in sectio~~ 793(d) and (e) • 

The district ·'court's definition. of "relating 
. • ...... ·... -

to the national 

defense" and of the scienter requirement ih the statute are 

cons is tent with our holdings in United States v. Truong Dinh 
.. . 

Hung, 629 F.2d 908 (4th Cir. 1980), and United States v. Dedeyan, 

584 F.2d 36 (4th Cir. 1978). The district court's definition of 

"entitled to receive" by reference to the classification scheme 

is both logical and supported by precedent. See, ~, Truong, 

629 F.2d at 919 n.lO. Vagueness that · might exist around the 

edges of these statutes does not absolve conduct at the core of 

the statutory proscription. Parker v. Levy, 417 u.s. 733, 756 

(1974). 

Morison's contention that potential future applications 

of the espionage statute to other sources render it invalid as to 

him is not, ultimately, persuasive. Amici, The Washing~on 
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Post, et al., describe various press reports of illegal domestic 

.• .. : ... .;· ~ 

surveillance by the CIA, design defects of the Abrams M-1 tank, 

Soviet arms control violations, and military procur~ment cost 
·. 

overruns. Amici contend that if the sources of such. reports 

face prosecution under hypothetical applications of the statute, 

then "corruption, scandal, and incompetence in the defense 

establishment would be protected from scrutiny." 

As the above examples indicate, investigative reporting 

is a critical component of the First Amendment's goal of 

accountability in government. To stifle it might leave the 

public interest prey to the manifold abuses of unexamined power. 

It is far from clear, however, that an affirmance here would ever 

lead to that result. The Supreme Court has cautioned that to 
. - . ..., ~ 

reverse a convict.ion on the basis of other purely_ hypothetical 
.. 

applications of a statute, the overbreadth must "not only be 

real, but substantial as well." Broadrick v. Oklahoma, 413 u.s. 

601, 615 (1973). I quest1on whether the spectre presented by 

the above examples is in any sense real or whether they have much 

in common with Morison's conduct. Even if juries could ever be 

found that would convict those who truly expose governmental 

waste and misconduct, the political firestorm that would follow 

prosecution of one who exposed an administration's own ineptitude 

would make such prosecutions a rare and unrealistic prospect. 

Because the potential overbreadth of the espionage statute is not 

real or substantial in comparison to its plainly legitimate 

sweep, "whatever overbreadth may exist should be cured through 

case-by-case analysis of the fact situations to which its 
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sanctions, assertedly, may not be applied." Id. at 615-16 On 

the facts of Morison's case, I agree with Judge Russell's 

conclusion-that the limiting instructions given by the district 

court were sufficient. 

It is through notice, vagueness, and overbreadth 
. .. 

analysis that the judiciary effectuates the interests of the 

First Amendment in cases where classical balancing does not take 

place. The notice requirement insures that speakers will not 

be stifled by the fear they might commit a violation of which 

they could not have known. The district court's limiting 

instructions properly confine prosecution under the statute to 

diiclosures of classified information potentially damaging to the 
. . 

military security of the United States. In this way the 
. . . . . 

requirements 6f the vagueness and overbreadth doctrines restrain 

the possibility that the broad language of this statute would 

ever be used as a means of punishing mere criticism of 

incompetence and corruption in the government. Without 

undertaking the detailed examination of the government's interest 

in secrecy that would be required for a traditional balancing 

analysis, the strictures of these 1 imi t ing instruct ions confine 

prosecution to cases of serious consequence to our national 

security. I recognize that application of the vagueness and 

overbreadth doctrines is not free of difficulty, and that 

limiting instructions at some point can reconstruct a statute. 

In this case, however, the district court's instructions served 

to guarantee important constitutional safeguards without 

undermining the legitimate operation of the statute. 
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It m_ay well be, as the government contends, that 
... . 

Morison released the satellite photos and weekly wires in order 
~ ; ' . - . . ' . . . . . . 

t • I o - "' -" a.' :.. ·• ' - ~ .~ ..;, '•' ., •• 

to receive cash and ingratiate himself with Jane's to gain 
:: .·· .. ·..:. ' .... •. . .. . .· 

.. -· : .. ··- .. 

future employment. But I do not think that Morison's motives 
. . . . . - " . . . - '\ 

. . . •• - •. ·.· -· .... ...: .. ! •. .. . ..:. . : 

are what is crucial here. Morison's conduct has raised questions 

of considerable importance. At the_~am~ __ time, it is 

to emphasize what is not before us today. This prosecution was 

not an attempt to apply the espionage statute to the press for 

either the receipt or publication of classified materials. See 

"""N..:e...;.;.w--=Y..:o...:.r..:.:k:......=:T-=i.:.:.m:..::e..:s;_· -=C:..::o;...::.~v....:•_,:;:U;,;,;n;;,.;:i;...;;t;..,;;e;.,;;;d~S;..,;;t;.,;;;a;..,;;t;;,.;:e;.;::;.s , 4 0 3 u . s . 713 , 714 -7 6 3 ( 19 71 ) 
. ~-. - ~ . . .. ·-

(separate opinions e~pressing the ~~ews of~the Justices on such 

applications of the espionage· statute). Neither does this case 

involve any prior· restraint on publication. I d. Such 

questions are not presented in this case, and I do not read 

Judge Russell's opinion ~o express a~y view on them. 

The parties and amici have presented to us the broader 

implications of this case. We have been told that even high 

officials routinely divulge classified public secrets, that 

alternative sanctions may be imposed on such behavior, and that 

an affirmance here prese~ts a vital threat to newsgathering and 

the democratic process. On the other side of the argument lies 

the commonsense observation that those in government have their 

own motives, political and otherwise, that ensure the continuing 

availability of press sources. "The relationship of · many 
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informants to the press is a symbiotic one." . Branzburg, 408 

U.S. at 694. Problems of source identification and the increased 

security risks involved in discovery and trial make proceedings 

against ··press sources difficult. Moreover, the espionage 

statute has no applicability to the multitude- of leaks that pose 
~·. • It:' •• • .. • 

no ·conceivable threat-to national security, but-threaten only to 

embarrass one or another high government official. 

What ·Justice Potter Stewart once said in an address to 

~he Yale Law S~h6ol.has ~eaning.-here: 
... · . .,., 

So far as the Constitution- goes, the· 
autonomous press may publish what it 
knows, and may seek to learn what it 
can. 

_ But this autonomy cuts both ways. , 
The press is free to do battle against · · · _ 
secrecy and d~cept ion in government •. , ._. · -.... '­
But the press cannot expect from the 
Constit~tion any guarantee that it will 
succeed. There is no constitutional 
right to have access to particular 
government information, or to require 
openness from the bureaucracy . . • • 

The Constitution, in other words, 
establishes the . contest, not its 
resolution. Congress may provide a 
resolution, at least in some instances, 
through carefully drawn legislation. 
For the rest, we must rely, as so often 
in our system we must, on the tug and 
pull of the political forces in American 
society. 

Stewart,_ "Or of the Press", 26 Hastings L. J. 631 (1975). 

What is at issue in this case is the constitutionality 

of a particular conviction. As to that, I am prepared to concur 

with Judge Russell _that the First Amendment imposes no blanket 

prohibit ion on prosecutions for unauthorized leaks of damaging 

national security information, and that this 

prosecution comported with constitutional guarantees. 
- 68 -
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PHILLIPS, Circuit Judge, concurring, specially: ·. 

. . . . . .. I concur. in _the judgment and, with only one reserva-
.. - - . ,. - ..... ,_ .· . ~ . 

tion, in Judge Russe~_l'_s. c~reful _opinion. for the. court •. My 

reservation has _to_ do ,only, but critically, with that opinion's 

discussion of the first amendment issues raised by the defendant. 
. . . - . -

While these are ul t.imately discussed and rejected, there are 

earlier suggestions .. tf1at as applied. to conduct of the type 

charged to Morison, the Espionage Act statutes simply do not 

implicate any first amendment .rights •. On that point, I agree 

with Judge Wilkinson's differing view that the first amendment 

issues raised by Morison are real and substantial and require the 

serious attention which h_is concurring opinion then gives them. 

I therefore concur in that opinion.':·., 

If one thing _is clear, it is that the Espionage Act 

statutes as now broadly drawn are unwieldy and imprecise instru­

ments for prosecuting government "leakers" to the press ?S op­

posed to government "moles" in the service ~f other countries. 

Judge Wilkinson's opinion convincingly demonstrates that those 

statutes can only be constitutionally applied to convict press 

leakers (acting for whatever purposes) by limiting jury instruc­

tions which sufficiently flesh out the· statutes' key element of 

"relating to the national defense" which, as facially stated, is 

in my view, both canst i tutionally overbroad and· vague. Though 

the point is to me a close one, I agree that ·the 1 imi t ing in­

struction which required proof that the information leaked was 

either "potentially damaging to the United States or might be 

useful to an enemy" sufficiently remedied the facial vice. 
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Without such a limitation on the statute's ~pparent reach, leaks 

·of information which, though undoubtedly· "related to defense" in 

some marginal way, threaten only embarrassment to. the official 

guardians of government "defense" secrets, could lead to crimi­

nal convictions. Such a limitation is therefore necessary to 

define the very line at which I believe the first· amendment 

precludes criminal prosecution, because of the interests rightly 

recognized in Judge Wilkinson's concurring opinion. This means, 

as I assume we reaffirm today, that notwithstanding information 

may have been classified, the government must still be required 

to prove that it was in fact "potentially damaging or 

useful," i.e., that the fact of classification is merely proba­

tive, not conclusive, on that issue, though it must be conclusive 

on the question of authority to possess or receive the informa­

tion. This must be so to avoid converting the Espionage· Act 

into the simple Government Secrets Act which Congress has re­

fused to enact. 

Here, were we writing on a clean slate, I might have 

grave doubts about the sufficiency of the limiting instruction 

used in Morison's trial. The requirement that information relat­

ing to the national defense merely have the "potential" for 

damage or usefulness st i 11 sweeps extremely broadly. One may 

wonder whether any information shown to be related ·somehow to 

national defense could fail to have at least some such "poten­

tial." But we do not write on an absolutely clean slate, for this 

instruction has been approved by this court in both Dedeyan and 

Truong Dinh Hung as an appropriately limiting one in application 
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of these and related- _sections of the Espionage statute. While 

both_ ~~·-~~~~·~[eL'ap;l~~~ti;·~s :~~~~-: to -." .. c:i~s'si~ spy" conduct, the 
.·· .. ri..: . .:.(t'·.~~~·~ ~ .-~ ___ :··c~::r \.~:-· . .: · . ____ .. t; I : j~ __ .... .. 

precedential effect of th~se decisions cannot be di~regarde~~ 
. . . .. ::) l t!. 0 ~li \ ~ :.: .. ~ .· .... ! .. ~-.. \• , ; . :. . It' :~ •l .;,:-_ • • • • •• ' • • 

Judge Wilkinson expresses t~e view th~t-because- j~di-
. :. '. .. -.. : ! ·: -~ . . . , . . ... -~. -: ·.· .. , ... 

cious case-by-case use of appropriate limiting instructions is 

avai !able, "the espionage statute has no appl icabi 1 i ty to the 

multitude of leaks that pose no conceivable threat to national 

security, but threaten only to embarrass one or another high 

government official." On this bas is he concludes that these 

statutes can properly be applied to press leakers (whether venal­

ly or patriotically or however motivated) without threatening the 

vi tal newsgather ing functions of the press. He supports this 

with a convincing discussion of the practical dynamics of the 

developed relationship between press and government officials to 

bolster his estimate that this use of the statute will not sig­

nificantly inhibit needed investigative reporting about the 

workings of government in matters of national defense and securi-

ty. 

By concurring in his opinion, I accept that general 

estimate, which I consider to be the critical judicial determina­

tion forced by the first amendment arguments advanced in this 

case. But in doing so, I observe that jury instructions on a 

case-by-case basis are a slender reed upon which to rely for 

constitutional application of these critical statutes; and that 

the instructions we find necessary here surely press to the limit 

the judiciary's right and obligation to narrow, without "recon­

structing," statutes whose constitutionality is drawn in ques-

tion. 
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In the passage quoted by Judge Wilkinson, Justice 
.. 

Stewart observed that "Congress may provide a resolution • 

through carefully drawn legislation." That surely would provide 

the better long-term resolution here. 
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