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1/  Terminology used but not otherwise defined herein shall have the same meaning as in
the Brief in Support of Defendant’s Motion To Dismiss, dated January 25, 2004, cited herein as
“Def. Br.”  Plaintiffs’ Memorandum in Opposition to Defendant’s Motion To Dismiss, filed
February 24, 2004, is cited herein as “Pl. Mem.”

INTRODUCTION1/

Once a year or more has passed, courts do not lightly upset their judgments except to

remedy the most egregious miscarriages of justice.  That should be all the more so where the

judgment attacked is one that has lain undisturbed for more than half a century.  Plaintiffs

struggle, therefore, to portray bare allegations of perjury, having no foundation except in

plaintiffs’ own reading of the Air Force’s crash investigation report, as a fraud on the court that

would justify re-opening the generous settlement that they willingly entered into in 1953.  Their

effort necessarily fails.  Plaintiffs are steadfast in maintaining that the Air Force “lied to this

Court” when it asserted the state secrets privilege as ground for withholding the report, but they

have alleged no scheme on the government’s part to corrupt the courts’ impartiality in

adjudicating their claims.  Nor have they shown, as a matter of law, or fact (even as asserted),

that either Secretary Finletter, or General Harmon, acted in the capacity of an officer of this

Court when they asserted the military secrets privilege on the government’s behalf.  Hence,

plaintiffs have not alleged a fraud on the court.

Perhaps so recognizing, plaintiffs maintain for the first time in their opposition brief that

they have alleged grounds for bringing a so-called independent action for relief from judgment,

based on fraud perpetrated upon a party.  As the Supreme Court has held, however, independent

actions are reserved for only the most gross injustices warranting departure from the principles

of res judicata.  At bottom, the injustice complained of here is that, owing to the government’s

assertion of the state secrets privilege, the plaintiffs in Reynolds were confronted with the

prospect of making their case through routine discovery, an effort they might have avoided with
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the benefit of the Air Force’s report.  Rather than pursue discovery and trial, they chose instead

to settle their claims on highly attractive terms.  These allegations do not describe a gross

injustice of the kind required to maintain an independent action for relief from judgment. 

Plaintiffs’ request to re-open the judgments in Reynolds (and Brauner) must therefore be denied.

ARGUMENT

I. PLAINTIFFS HAVE NOT PLEADED A FRAUD ON THE COURT.

A. Plaintiffs Have Not Alleged a Corruption of the Court’s Impartiality.

As this Court has previously summarized the law, fraud on the court  “is limited to that

species of fraud which does or attempts to subvert the integrity of the court itself, or is a fraud

perpetrated by officers of the court so that the judicial machinery cannot perform in the usual

manner its impartial task of adjudging cases that are presented for adjudication."  United States

v. Zinner, No. 95-0048, 1998 WL 57522, *2-*3 (E.D. Pa. Feb. 9, 1998) (citation omitted).  See

also Def. Br. at 14-15 (and cases cited therein).  Plaintiffs also acknowledge that “‘fraud on the

court’ is a fraud designed not simply to cheat an opposing litigant, but to ‘corrupt the judicial

process’ or ‘subvert the integrity of the court’” itself.  Pl. Mem. at 14 (citations omitted).  It is

fraud, including fraud perpetrated by officers of the court, that prevents the court from

“perform[ing] in the usual manner its impartial task of adjudicating cases.”  Id., quoting 12

Moore’s Federal Practice 3d ¶ 60.21[4][a] (2003) (emphasis added).

Plaintiffs maintain that they have pleaded a fraud on the court under these established

standards.  They allege that the crash investigation report and witness statements contain no

military secrets whose disclosure would have been harmful to national security, contrary to the

claim of privilege asserted by Secretary Finletter and General Harmon.  Complaint, ¶ 32.  Thus,

say plaintiffs, “[t]he Air Force lied to this Court” for the purpose of “‘improperly influenc[ing]



2/  See also Def. Mem. at 14-15 (and cases there cited); King v. First Am. Investigations,
Inc., 287 F.3d 91, 95 (2d Cir. 2002); Cleveland Demolition Co. v. Azcon Scrap Corp., 827 F.2d
984, 986 (4th Cir. 1987) (fraud on the court occurs “only in the most egregious cases . . . in
which the integrity of the court and its ability to function impartially is directly impinged”).
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the court in its decision’ regarding production of the [crash investigation] report and [witness]

statements.”  Pl. Mem. at 17 (citation omitted).  But, as the courts have explained, short of

counsel’s involvement as an officer of the court (a subject dealt with below), “to improperly

influence” a court so as to give rise to a fraud on the court, a party must engage in “the most

egregious” of conduct such as “bribery of a judge or members of a jury,” Fierro v. Johnson, 197

F.3d 147, 154 (5th Cir. 1999), or other conduct that “subvert[s] the [court’s] integrity,” Zinner,

1998 WL 57522, *2-*3, and “interfere[s] with the judicial system’s ability impartially to

adjudicate a matter . . ..”  Simon v. Navon, 116 F.3d 1, 6 (1st Cir. 1997) (emphasis added).2/

Plaintiffs have not alleged, nor could they, that the Air Force bribed Judge Kirkpatrick

(or the judges of any other court), or engaged in misconduct of any other kind that subverted

Judge Kirkpatrick’s integrity, or affected his impartiality, in adjudicating the Reynolds and

Brauner cases.  Plaintiffs lay emphasis instead on the fact that the “lie” allegedly told by the Air

Force was told “to this Court.”  Pl. Mem. at 17.  That circumstance is insufficient, however, to

establish a fraud on the court.  Perjury alone, absent involvement by an officer of the court, has

never been accepted as a fraud on the court, see Def. Mem. at 15-16 (and cases cited therein),

and it makes no difference that the alleged “lie” was told to the court, rather than to a jury, or an

opposing party.  “[N]ondisclosure to the court of facts allegedly pertinent to the matter before it,

will not ordinarily rise to the level of fraud on the court.”  United States v. Buck, 281 F.3d 1336,

1342 (10th Cir. 2002) (emphasis added); Fierro, 197 F.3d at 154 (same); Star Brite Distributing,

Inc. v. Gavin, 746 F. Supp. 633, 649 (N.D. Miss. 1990) (same). 



3/  If every misrepresentation made to a court that later affected its decision making were
deemed a fraud on the court, then every allegation of fraud and deceit by a party during a bench
trial would be sufficient to establish a fraud on the court.  Indeed, even perjured testimony before
a jury, if relied upon by a reviewing court on appeal, would be thus converted into a fraud on the
court.  That result cannot be squared with the admonition that fraud on the court may be found
“only where there has been the most egregious conduct involving a corruption of the judicial
process itself,” Zinner, 1998 WL 57522, *3; see Greiner v. City Champlin, 152 F.3d 787, 789
(8th Cir. 1998), lest the concept of fraud on the court undermine the "deep-rooted federal policy
of preserving the finality of judgments.”  Travelers Indemnity Co. v. Gore, 761 F.2d 1549, 1551
(11th Cir. 1985).  See also Great Coastal Express, Inc. v. Int'l B'hood of Teamsters, 675 F.2d
1349, 1356 (4th Cir. 1982).
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For example, in Lacy v. Gen. Elec. Co., No. 81-2958, 1993 WL 53570 (E.D. Pa. Mar. 3,

1993), the plaintiff moved to reopen an adverse judgment on the ground that the defendant had

presented false and perjurious testimony during a bench trial, resulting in an incorrect ruling. 

Id., *1-*2.  This Court denied plaintiff’s request for relief, concluding that the motion “d[id] not

sufficiently allege fraud upon the court,” id., *2, even though the alleged misrepresentations

there, as here, were made “to th[e] Court.”  Pl. Mem. at 17.  See also Simon, 116 F.3d at 5, 6

(deceit by plaintiff, not only of defendant, but of the bankruptcy court, and the district court, did

not establish fraud on the court).3/  Plaintiffs’ allegation that the Air Force lied “to this Court,”

without any evidence or allegation that defendant subverted the Court’s integrity or impartiality,

is insufficient to state a fraud on the court warranting relief from a 50 year-old judgment.

B. Secretary Finletter and General Harmon
Were Not Officers of the Court.                

Plaintiffs also maintain that they have pleaded a fraud on the court “because [Secretary]

Finletter and [General] Harmon were acting as officers of the court in asserting [the state secrets]

privilege on behalf of the Air Force.”  Pl. Mem. at 18.  While perjury, standing alone, does not

rise to the level of a fraud on the court, it is equally well established, as plaintiffs say, Pl. Mem.

at 15, that a fraud on the court has occurred where an attorney, as an officer of the court, was



4/  Cleveland Demolition, 827 F.2d at 986; Zinner, 1998 WL 57522, *3; see Appling v.
State Farm Mut. Auto. Ins. Co., 340 F.3d 769, 780 (9th Cir. 2003); Workman v. Bell, 245 F.3d
849, 852 (6th Cir. 2001); In re Genesys Data Technologies., Inc., 204 F.3d 124, 130 (4th Cir.
2000).
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involved in the allegedly fraudulent scheme to present perjured testimony.4/  Secretary Finletter

and General Harmon were not acting in a capacity as “officers of the court,” however, when they

asserted the military secrets privilege on the government’s behalf.

Plaintiffs do not maintain that the government attorneys who handled the Reynolds and

Brauner cases, who presumably were officers of this Court, were “knowing participants” in the

alleged fraud.  Pl. Mem. at 19 n. 5.  They also make no allegation, and present no evidence, that

Secretary Finletter (whom they assert, without citation or explanation, was a lawyer) or General

Harmon assisted the government’s attorneys in the pre-trial litigation or presentation of the case. 

Thus, the circumstances here are unlike the situation in Pumphrey v. K.W. Thompson Tool Co.,

62 F.3d 1128, 1130-31 (9th Cir. 1995), to which plaintiffs refer.  Pl. Mem. at 15-16.  Instead,

plaintiffs argue that Secretary Finletter and General Harmon should be considered officers of the

court on the ground that they assumed the role of fiduciaries to this Court when they asserted the

state secrets privilege on the government’s behalf.  Id. at 18-19.

Plaintiffs offer no authority for this proposition except their own say-so.  They cite no

case in the 50 years since Reynolds was decided which holds that a government official asserting

the military secrets privilege, or any other privilege, becomes ipso facto a fiduciary of the courts. 

The bankruptcy cases to which plaintiffs allude are not the least bit analogous.  Pl. Mem. at 18. 

These cases concluded that fraud by a debtor-in-possession could be considered a fraud on the

court, because debtors-in-possession had previously been held to act as officers of the court.  In

re Temtecho, Inc., No. 95-0596, 1998 Bankr. LEXIS 1612, *48-*49 (D. Del. Dec. 18, 1998);  In
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re Tri-Cran, Inc., 98 B.R. 609, 617 (D. Mass. 1989), citing Matter of Tudor Assoc., Ltd., II, 64

B.R. 656, 662 (E.D.N.C. 1986).  Debtors-in-possession were considered officers of the court,

however, because the Bankruptcy Code formerly provided, in express terms, that a debtor in

possession of the bankrupt estate “shall . . . exercise all the powers of a trustee . . . subject,

however, at all times to the control of the court . . ..”  Power-Pak Prod., Inc. v. Royal-Globe Ins.

Co., 433 F. Supp. 684, 687 (W.D.N.Y. 1977) (quoting former 11 U.S.C. § 742) (the “special

status” of debtors-in-possession arises under § 742), cited by Tudor Associates, 64 B.R. at 662.  

While a debtor-in-possession was therefore considered “an officer subject to the

bankruptcy court’s complete power to control,” Tudor Associates, 64 B.R. at 662, matters of

national security, including the use and dissemination of military secrets, are entrusted by the

Constitution and laws of the Nation to the political branches of government, not the courts.  See

Dep’t of the Navy v. Egan, 484 U.S. 518, 527-28 (1988).  Government officials do not hold

national security information, like the assets of a bankrupt estate, in trust for the courts, nor is

their use or disposition of national security information generally subject, if ever, to judicial

control or oversight.  See id. at 529-30.  Hence, neither Secretary Finletter, nor General Harmon,

acted as an officer of this Court when they asserted the military secrets privilege in Reynolds. 

Allegations that they “lied” in doing so are therefore insufficient to state a fraud on the court. 

II. THE COMPLAINT DOES NOT ALLEGE SUFFICIENT FACTS TO MAINTAIN
AN INDEPENDENT ACTION FOR RELIEF FROM JUDGMENT.                          

The Complaint asserts a single claim for fraud on the courts, see Def. Br. at 11-12, but in

their opposition brief, plaintiffs argue in addition that, even if they have not pleaded a fraud on

the court, they may still maintain this case as an independent action in equity for relief from

judgment, based on fraud perpetrated upon a party.  Pl. Mem. at 19-21; see Def. Br. at 16-17 n. 5

(discussing independent action preserved under Rule 60(b)’s “savings clause”).  Although, as


