Terrorism-Related Cases.
Special Case-M anagement Challenges

Case Sudies

Robert Timothy Reagan
Federal Judicial Center

March 26, 2008

This Federa Judicial Center publication was undertaken in furtherance of the Center’s
statutory mission to develop and conduct education programs for the judicial branch. The
views expressed are those of the author and not necessarily those of the Federal Judicial
Center.






Table of Contents

Table Of ChallENQES........ce i nne s Vii
JLIE 0= 0 8 o T S iX
INEFOTUCTION ...t nn e 1

First World Trade Center Bombing
United States v. Salameh (Kevin Thomas Duffy, SD.N.Y.) and United Satesv.

Abdel Rahman (Michael B. Mukasey, SD.N.Y.) ....ccoiiiiieeiereree e 2
Challenge: CoUrt SECUMLY .....ccvecueieceise et sttt s ae e enee e 18
Challenge: JUrY SECUMLY ...co.eieeeieeiese ettt e e eas 18
Challenge: Classified EVIENCE ........cccvveeiiiice e 18

American Embassy Bombings in Kenya and Tanzania

United Sates v. El-Hage (Leonard B. Sand and Kevin Thomas Duffy, SD.N.Y.) .......... 20
Challenge: Attorney—Client CONACS ........cccoveerereeiere e 28
Challenge: Mental Deterioration During Detention ...........ccccceeeeveeeecieceeceeseseenn, 29
Challenge: JUrY SECUMLY ....o.eeeeiieeiese et e e 30
Challenge: Court SECUMLY .....cvcciiieieeiiceese e sttt enee e 30
Challenge: WiItNESS SECUIMLY ....cc.eieeieirieeierie e et eee et ee e eneeees 30
Challenge: Religious ACCOMMOELION ........cceeceiieeeeniseee e 31
Challenge: Classified EVIENCE ........ccooiieiiiiee e 31
Challenge: Subpoenaing a Cabinet OffiCer .......cccoovvveviiiieeie i 32

A Would-Be Spy

United States v. Regan (Gerald Bruce Lee, E.D. Va.) ....ccccveeveiecceieceee e 33
Challenge: Classified EVIENCE ........ccooiieiiiiee e 34

Overturned Convictionsin Detroit

United States v. Koubriti (Gerald E. Rosen, E.D. MiCh.) ...cocoiiiieiiiieeeeeeeeee, 36
Challenge: JUPY SECUMLY ...ccvcueeciecieceese e sttt s a e nas 40
Challenge: Sanctioning a Cabinet OffiCer ........cocvieiiiiiieereee e 41
Challenge: Classified EVIENCE ........cccvvieiiiiece et 42

Twentieth Hijacker

United States v. Moussaoui (Leonie M. Brinkema, E.D. Va.) ......cccccvvevevviiccececen, 43
Challenge: CoUrt SECUMTY ....ooeeieieeeeseeie ettt e e eeas 51
Challenge: JUPY SECUMLY ....cvceeecieceese ettt s nas 52
Challenge: Classified EVIENCe ..o 52
Challenge: Classified ArQUMENLS .......ccoceeiiiieeie e 53
Challenge: Closed ProCeEAINGS .......cccvrreiereriee e eeese et ee e see e 54
Challenge: Terrorist COMMUNICALIONS ......ccccceeeueiieeieesieseerieseesee e esre e e e e e 56

American Taliban

United Statesv. Lindh (T.S EHiSTH, E.D. VA.) oo 58
Challenge: Protected National Security INfOrmation ...........ccocvvrerencneneieeienenne 60
Challenge: Classified EVIENCE ........ccocvveeiiiece e 62
Challenge: Interviewing Guantanamo Bay DetaiNees .........cccceevvvrereneeneeseeseeieneennes 62



Challenge: WItNESS SECUMLY ....cc.oieeiieriiieriesieese e ettt e e enee e 63

Actions for September 11 Damages
InreTerrorist Attacks on September 11, 2001 (Richard Conway Casey and
George B. Daniels, SD.N.Y.) and In re September 11 Litigation and related

actions (Alvin K. Hellerstein, SD.NLY.) oo 64
Challenge: Service of Process on International Terrorists ......ccoeeveevvcvvceeceesieennnn, 77
Challenge: Discovery of Sensitive Security INfOrmation ..........c.ccooevevereieiencenene. 78

Lackawanna Terrorists

United States v. Goba (William M. Skretny and H. Kenneth Schroeder, Jr.,

VWD NLY.) ittt ettt ae R R te R e be et et e e e e eneeneereas 80
Challenge: Classified EVIENCE ........ccooiieeiiiiee e 84
Challenge: COoUrt SECUNMLY .....ciiiiriirieieieieese e 84
Challenge: Religious ACCOMMOELION .......c.coueeiereeiere e 84

A Plot to Kill President Bush

United States v. Abu Ali (Gerald Bruce Lee, E.D. Va.) ..cccoeoeece v 85
Challenge: Examination of Foreign Witnesses and Witness Security ...........co........ 86
Challenge: Classified EVIENCE ........ccooiieiiieeeeeee e 87
Challenge: Classified ArQUMENLS .......cccoceeiiiieie et 88

Paintball Terrorists
United Sates v. Royer and United States v. Al-Timimi (Leonie M. Brinkema, E.D.
Va.), United Satesv. Chandia (Claude M. Hilton, E.D. Va.), and United Statesv.

Benkahla (James C. Cacheris, E.D. VA.) ..o 89
Challenge: Classified EVIENCE ........ccoviieiiiiee e 95
Challenge: Closed ProCeadings .......cccvecieerieerieenieesee e sireerieeseeseesaesseesseesseenseenseas 96
Challenge: Classified ArQUMENLS .......cccooieieieeie et eas 96
Challenge: Attorney—Client CONLACS ........ccccvieererrieriierrireere e e see e 97
Challenge: Religious ACCOMMOELION .......cocveevereeienienieie et ees 97

Mistaken Rendition

El-Masri v. Tenet (T.S EHiS 1, E.D. VA.) .ot 98
Challenge: Classified ArQUMENLS ..........ccoeieeieeiee e e e s neeas 929

Hamas Funding

United States v. Abu Marzook (Amy S Eve, N.D. L) e 101
Challenge: Foreign Government EVIAENCE ........cccovvveevvieeceese e 108
Challenge: WItNESS SECUMTY ....veeieeieeiee e cte et stee e sree e eee et e sre e e e e s e 108
Challenge: Classified EVIAENCE ........cceceviieeiececeee e 109
Challenge: Classified ArQUMENLS ........coveiiieiececees e s 111
Challenge: Classified OpiNiON .........cceoieviieenieseeiese e e ee s 111
Challenge: JUrY SECUFLY ....occeecee et et e e e 111

Giving State Secretsto Lobbyists

United Statesv. Franklin (T.S EHis I, E.D. VA.) .o 112
Challenge: Classified EVIOENCE ......cc.ooviiiiiiirireseeeeeee e 115
Challenge: Subpoenaing a Cabinet OffiCer ..o 115
Challenge: Classified OrdersS ..........ooeoeiriririnese e 116



Challenge: Closed ProCeediNgS ........eeoeirrierereeiere st

Lodi Terrorists
United Satesv. Hayat (Garland E. Burréll, Jr., ED. Cal.) ...cccooeveevcv e,

Challenge: Classified EVIAENCE ........cccceviveece e

Warrantless Wiretaps

Hepting v. AT&T, In re NSA Telecommunication Records Litigation, and related

actions (Vaughn R. Walker, N.D. Cal.); Al Haramain Islamic Foundation v. Bush

(Garr M. King, D. Or.); ACLU v. N&A (Anna Diggs Taylor, E.D. Mich.); Terkel

v. AT& T and related actions (Matthew F. Kennelly, N.D. 1l1.); Center for

Constitutional Rightsv. Bush (Gerard E. Lynch, SD.N.Y.); Electronic Privacy

Information Center v. Department of Justice and related action (Henry H.

Kennedy, Jr., D.D.C.); and Electronic Frontier Foundation v. Department of

Justice (Thomas F. HOgan, D.D.C.) ...ttt s
Challenge: Classified EVIAENCE .........cooe i
Challenge: Classified ArgUMENLS ........ccccceieeieiiceese e
Challenge: Classified OpiNiON ..........ccooeiiiieneee e
Challenge: RedaCting SECIELS ........coceeeevieieeie ettt s
Challenge: Court-Appointed National Security EXpert .........cccoovvoeeceiencenrneeene

124
143






Table of Challenges

AOrNEY—ClENt CONLACES .....ccviveeeereeeee ettt ae e e 28, 97
Cabinet Officer Considerations
Sanctioning a Cabinet OffiCEr .......oviviiiiece e s 41
Subpoenaing a Cabinet OffiCer .........cooviiiiireicieee e 32,115
Information Protection
Classified ArgUMENES .......cooveriereeieerenese e 53, 88, 95, 96, 99, 111, 146
Classified Evidence .................. 18, 31, 34, 42,52, 62, 84, 87, 95, 109, 115, 121, 143
Classified Orders and OPiNIONS .........cccevvieeveseceese e 111, 116, 157
Closed ProCERAINGS ....cooveeeeieeieee sttt 54, 96, 116
Court-Appointed National Security EXPErt .......ccccevvivieveieeee e 158
Discovery of Sensitive Security INfOrmMation ...........ccccoooeeoirenceneneere e 78
INtErVIEWING DELAINEES .......cceeiieieieece ettt st et 62
Protected National Security INfOrmation ..........c.coooeiiieiinieee e 60
REABCHING SECTELS ...c.veveeiece e ettt s r e e 157
Foreign Evidence
Examination of FOreign WItNESSES .......cccceeieriieeeiiiereesee e see e este e e essreesneeeneens 86
Foreign Government EVIAENCE .........ccoiiiriiiieeeeee e 108
Mental Deterioration During DELENtioN ..........ccccoeeeriieereneee e 29
Physical Security
(0004 = ol U1 Y/ 18, 30,51, 84
JUPY SECUILY nvieeeeieeeeee ettt 18, 30, 40, 52, 111
WILNESS SECUILY .veevviiiceie ettt st 30, 86, 108
Religious ACCOMMOUELION .......cccueieieeereiieeese e ee e e e sre e 31, 84, 97
Terrorist Contacts
Service of Process on International TEITOIiSES ......ovevereirieninenese e 77
Terrorist COMMUNICALTONS ......c.oiueeieieeiese et eee e ee e eee e eesee e e neesneeneeeas 56

vii






Table of Judges

Batchelder, AlICE M. (BEh Cir.) ..o 124
Brinkema, Leonie M. (E.D. V&) ..ot 43, 89
Burrell, Garland E., Jr. (E.D. Cal.) .ocooeie et 117
Cacheris, JAMES C. (E.D. V&) oottt s 89
Casey, Richard Conway (S.D.NLY.) o s 64
Daniels, GEOrge B. (S.D.NLY.) oot 64
Duffy, Kevin Thomas (SID.NLY.) e 2,20
Duncan, AHYSON K. (Ath CiF.) oo 98
EINS, T.S., HI (E.D. VA) i 58, 98, 112
Gibbons, Julia Smith (Bt Cir.) ..cceoieeee e e e 124
Gilman, Ronald Lee (Bth CiF.) ...coecueee et 124
Gregory, ROGEr L. (Ath Cir.) .o 43
Hawkins, Michagl Daly (9th Cir.) ..o 124
Hellerstein, AIVIN (S.D.NLY.) oo 64
Hilton, Claude M. (E.D. V&) oottt 89
Hogan, Thomas F. (D.D.C.) .. 124
Kennedy, Henry H., Jr. (D.D.C.) oottt st 124
Kennelly, Matthew F. (N.D. 111.) .o 124
KinNg, GaIm M. (D. OF.) oottt st s nne e 124
King, RODE B. (Ath Cir.) oot 98
Lee, Gerald Bruce (E.D. VA) ..occce ettt ste et 33,85
Lynch, Gerard E. (SID.NLY.) ettt 124
McKeown, M. Margaret (9th Cir.) ......ccco v 124
Motz, Diana Gribhon (4Th Cir.) ..o 85
Mukasey, MiChagl B. (S.D.NLY.) .o 2
Pregerson, Harry (Ot Cir.) ..o 124
Rosen, Gerald E. (E.D. MICH.) oot 36
St EVE, AMY (N.D. L) e 101
Sand, Leonard B. (SID.NLY.) e 20
Schroeder, H. Kenneth, Jr. (W.D.NLY.) et e 80
Shedd, DenniSW. (4th CiT.) ....ooiiieeeeeeee e 98
Skretny, William M. (W.D.NLY.) oo 80
Taylor, ANNaDiggs (E.D. MICh.) ..ccciiiiece e 124
Traxler, William B., Jr. (Ath Ci.) oot 85
Walker, Vaughn R. (N.D. Cal.) ...oooiiiee ettt st s 124



WIilKIiNs, William W. (4th Cir.) .ottt 43
Wilkinson, J. Harvie, HT (4th Cir.) oottt 85
Williams, Karen J. (Ath CiT.) ettt s 43



I ntroduction

Cases related to terrorism often pose unusual and challenging case-management
issues for the courts. Evidence or arguments may be classified; witnesses or the
jury may require specia security measures; attorneys’ contacts with their clients
may be diminished; other challenges may present themselves.

The purpose of this Federal Judicial Center resource is to assemble methods
federal judges have employed to meet these challenges so that judges facing the
challenges can learn from their colleagues’ experiences.

This “Case Studies” document includes background factual information about
these high-profile cases as well as descriptions of the judges’ challenges and solu-
tions. The challenges and solutions are summarized in a separate “Problems and
Solutions” document. The information presented is based on areview of casefiles
and news media accounts and on interviews with the judges.
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First World Trade Center Bombing

United Sates v. Salameh (Kevin Thomas
Duffy, SD.N.Y.) and United States v. Abdel
Rahman (Michael B. Mukasey, SD.N.Y.)

On Friday, February 26, 1993, a bomb exploded in the parking garage of the
World Trade Center in Manhattan, killing six people and injuring more than one
thousand.

The Bombing of the World Trade Center

On April 24, 1992, Ahmad Mohammad Ajg moved from Houston, Texas, to
Pakistan, where he attended a terrorist training camp caled “Camp Khaldan” on
the border between Afghanistan and Pakistan.? He learned how to make bombs,
and he met Ramzi Ahmed Y ousef.® On September 1, 1992, Ajaj and Yousef en-
tered the United States using false identities.* Ajaj’s passport was discovered to
be aforgery.’> He was indicted in the Eastern District of New Y ork, where John F.
Kennedy International Airport is located, and imprisoned for six months on a
guilty plea® Yousef was stopped for traveling on an Iragi passport without a visa
but released on his own recognizance because the detention center was full.’

In the United States, Yousef assembled a conspiracy of terrorists.® With the
assistance of Mahmoud Abouhalima, Y ousef and Mohammad A. Salameh rented

1. The 9/11 Commission Report 280 (2004); id. at 71 (“The ensuing explosion opened a hole
seven stories up.”); United States v. Yousef, 327 F.3d 56, 79 (2d Cir. 2003); United States v.
Salameh, 152 F.3d 88, 107-08 (2d Cir. 1998); United States v. Salameh, 54 F. Supp. 2d 236, 245
(S.D.N.Y. 1999); United States v. El-Gabrowny, 876 F. Supp. 495, 496 (S.D.N.Y. 1994); United
States v. Salameh, 856 F. Supp. 781, 782 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F.
Supp. 38, 39-40 (S.D.N.Y. 1993); see Ralph Blumenthal, Accounts Reconstruct Planning of Trade
Center Explosion, N.Y. Times, May 26, 1993, at B1; Robert D. McFadden, Blast Hits Trade Cen-
ter, Bomb Suspected, N.Y. Times, Feb. 27, 1993, at 11; Christopher S. Wren, U.S. Jury Convicts 3
in a Conspiracy to Bomb Airliners, N.Y. Times, Sept. 6, 1996, at 1.

2. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246, 290.

3. The 9/11 Commission Report 73 (2004); Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107.

4. The 9/11 Commission Report 72 (2004); Yousef, 327 F.3d at 78, 135; Salameh, 152 F.3d at
107; Salameh, 54 F. Supp. 2d at 246, 291; see Blumenthal, supra note 1; Mary B.W. Tabor, Man
Held in Bombing but Is Not Charged, Lawyer Says, N.Y. Times, May 6, 1993, at B3; Wren, supra
note 1.

5. Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246, 294; see Blumenthal, supra note
1

6. Salameh, 152 F.3d at 107, 109, 118-20 (noting that the guilty plea was entered on Oct. 6,
1992); Salameh, 54 F. Supp. 2d at 246, 294; Docket Sheet, United Statesv. Ajaj, No. 1:92-cr-993
(E.D.N.Y. Sept. 14, 1992) (noting a judgment on Jan. 13, 1993); see Blumenthal, supra note 1;
Tabor, supra note 4.

7. Yousef, 327 F.3d at 78 n.2; Salameh, 152 F.3d at 107; see Richard Bernstein, Inspector Tes-
tifies She Urged No Asylum for Blast Suspect, N.Y. Times, Nov. 16, 1993, at B3; Blumenthal,
supra note 1.

8. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107; Salameh, 54 F. Supp. 2d at 246.
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in Jersey City, New Jersey, a storage unit and an apartment, where they made and
stored explosive materials.’ Nidal Ayyad, a chemical engineer, acquired the ex-
plosives.®®

On February 23, 1993, Salameh rented a Ryder van, which the conspirators
loaded with explosive materials.** Three days later, Yousef and Eyad Ismoil
drove the van-bomb to the World Trade Center, where they exploded the bomb by
timer at 12:18 p.m.*2

Ayyad anonymously contacted the New York Daily News by telephone and
the New York Times by mail to take responsibility for the bomb as retaliation for
the United States’ support of Israel.® His DNA was found on the New York
Ti mesl4envelope, and a draft of the letter to the Times was found on his com-
puter.

Investigators discovered the van’s vehicle identification number in the bomb’s
debris.®> Salameh was arrested when he returned to the Ryder rental office on
March 4 to recover a $400 rental deposit on the destroyed van, which he had re-
ported stolen.*®

9. Yousef, 327 F.3d at 78; Salameh, 152 F.3d at 107-08; Salameh, 54 F. Supp. 2d at 246-47;
see Richard Bernstein, 4 Are Convicted in Bombing at the World Trade Center That Killed 6,
Sunned U.S, N.Y. Times, Mar. 5, 1994, at 11; Blumenthal, supra note 1; Robert D. McFadden,
Agents Step Up Search for Bombing Suspect’s Links, N.Y. Times, Mar. 6, 1993, at 11; Alison
Mitchell, Chemical Engineer Is Held in the Trade Center Blast, N.Y. Times, Mar. 11, 1993, at A1
[hereinafter Engineer Held]; Alison Mitchell, U.S. Widens Charges in Trade Center Bombing,
N.Y. Times, May 27, 1993, at B4 [hereinafter U.S. Widens Charges].

10. The 9/11 Commission Report 72 (2004); Salameh, 152 F.3d at 107-08; Salameh, 54 F.
Supp. 2d at 247; see Bernstein, supra note 9; Mitchell, Engineer Held, supra note 9.

11. Salameh, 152 F.3d at 108; Salameh, 54 F. Supp. 2d at 246-47; United States v. El-
Gabrowny, 876 F. Supp. 495, 497 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F. Supp.
38, 40 (S.D.N.Y. 1993); see Blumenthal, supra note 1; Ralph Blumenthal, Insistence on Refund
for a Truck Resultsin an Arrest in Explosion, N.Y. Times, Mar. 5, 1993, at A1 [hereinafter Insis-
tence on Refund]; Robert D. McFadden, Jersey City Man Is Charged in Bombing of Trade Center
After Rented Van Is Traced, N.Y. Times, Mar. 5, 1993, at Al.

12. Yousef, 327 F.3d at 79, 135; Salameh, 152 F.3d at 108; see Bernstein, supra note 9; Blu-
menthal, supra note 1; Wren, supra note 1; see also Benjamin Weiser, Man Accused of Delivering
a Bomb Said He Believed It Was Soap, N.Y. Times, Oct. 16, 1997, at B3 (reporting testimony that
Ismoil thought the van carried soap).

13. Salameh, 152 F.3d at 108; Salameh, 54 F. Supp. 2d at 247; see Bernstein, supra note 9;
Richard Bernstein, Telephone Threat After Blast Is Played at World Trade Center Bombing Trial,
N.Y. Times, Dec. 10, 1993, at B3; Blumenthal, supra note 1; Alison Mitchell, Letter Explained
Motive in Bombing, Officials Now Say, N.Y. Times, Mar. 28, 1993, at 11.

14. Salameh, 152 F.3d at 129; Salameh, 54 F. Supp. 2d at 247; see Blumenthal, supra note 1,
Mary B.W. Tabor, Questions Linger in Explosion Case, N.Y. Times, Sept. 14, 1993, at B1.

15. Yousef, 327 F.3d at 79, 135; El-Gabrowny, 876 F. Supp. at 497; El-Gabrowny, 825 F.
Supp. at 40; see Blumenthal, supra note 1; Blumenthal, Insistence on Refund, supra note 11;
M cFadden, supra note 11.

16. The 9/11 Commission Report 72 (2004); Yousef, 327 F.3d at 79, 135; Salameh, 152 F.3d at
108; Salameh, 54 F. Supp. 2d at 247; see Bernstein, supra note 9; Blumenthal, supra note 1; Blu-
menthal, Insistence on Refund, supra note 11; McFadden, supra note 9; McFadden, supra note 11.

It was reported that Salameh had also returned to the rental office the day after the rental to re-
place a missing rearview mirror, creating a “mystery of why someone who intended to use a
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Abouhalima fled to Egypt after the explosion, and he was arrested by Egyp-
tianlgauthorities on March 13.*" He was returned to the United States on March
25.

Y ousef and Abdul Rahman Y asin, another conspirator, also fled the country.™®
It was not until February 7, 1995, that Y ousef was captured in Pakistan.”® Ismoil
was apprehended in Jordan on July 30, 1995.% Yasin, who was questioned but
released by the FBI after the bombing, remains a fugitive.?

Ajaj was released from his six-month sentence on March 1, 1993.2 On March
9, he was rearrested on an immigration detainer.*

Salameh and Ayyad were indicted in the Southern District of New York on
March 17, 1993.%* The court assigned the case to Judge Kevin Thomas Duffy.?

rented van for a bombing would let himself be seen repeatedly by witnesses.” McFadden, supra
note 9.

17. Salameh, 54 F. Supp. 2d at 247, 269-70; see Alison Mitchell, Bombing Suspect Flown to
U.S After 10 Daysin Egypt’s Custody, N.Y. Times, Mar. 25, 1993, at A1

18. See Mitchell, supra note 17.

19. The 9/11 Commission Report 72 (2004); Salameh, 152 F.3d at 108, 135; see Tabor, supra
note 14 (reporting the government’s offering $2 million rewards each for Yousef and Yasin);
Wren, supra note 1.

20. Salameh, 152 F.3d at 108 n.2, 135; United States v. Yousef, 925 F. Supp. 1063, 1065
(S.D.N.Y. 1996); see David Johnston, Fugitive in Trade Center Blast Is Caught and Returned to
U.S, N.Y. Times, Feb. 9, 1995, at 1; James C. McKinley, Jr., Suspected Bombing Leader Indicted
on Broader Charges, N.Y. Times, Apr. 14, 1995, at 3; Wren, supra note 1 (reporting that, “Until
his arrest in Pakistan in 1995, the United States considered him the most wanted fugitive alive,
with a$2 million reward for his capture.”).

21. Yousef, 327 F.3d at 79, 135; United States v. Y ousef, No. 1:93-cr-180, 1999 WL 714103,
at *1 (S.D.N.Y. Sept. 13, 1999); see Docket Sheet, United States v. Salameh, No. 1:93-cr-180
(S.D.N.Y. Mar. 17, 1993) [hereinafter S.D.N.Y. Salameh Docket Sheet] (noting the filing on Aug.
3, 1995, of a seventh superseding indictment against Yousef, Yasin, and Ismoil); see also James
C. McKinley, Jr., Suspect Is Said to Be Longtime Friend of Bombing Mastermind, N.Y. Times,
Aug. 4, 1995, at 1.

22. Salameh, 152 F.3d at 108 n.2; Salameh, 54 F. Supp. 2d at 254; see Alison Mitchell, U.S.
Informer Is New Suspect in Bomb Plot, N.Y. Times, Aug. 5, 1993, at B1; Robert F. Worth, Second
Attack on Iraq Prisonin 48 Hours Wounds 5 Iraqis, N.Y. Times, Apr. 5, 2005, at A9.

Although a fugitive with a $25 million reward offered for his capture, he was interviewed by
Ledey Stahl for CBS News’ 60 Minutes on May 23, 2002. See Tina Kelley, Suspect in 1993
Bombing Says Trade Center Wasn't First Target, N.Y. Times, June 1, 2002, at A10 (reporting that
Yasin originaly wanted to blow up Jewish neighborhoods in Brooklyn, but Yousef thought de-
stroying the World Trade Center would be more effective).

23. Salameh, 152 F.3d at 108; Tabor, supra note 4.

24, Salameh, 152 F.3d at 108; Tabor, supra note 4.

25. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ralph Blumenthal, Suspect in Blast
Believed to Be in Pakistan, N.Y. Times, Mar. 18, 1993, at B4; see also Mitchell, Engineer Held,
supra note 9 (reporting Ayyad’s arrest on Mar. 10, 1993).

26. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mayr B.W. Tabor, As Trial Is St in
Explosion, Hunt Widens, N.Y. Times, Apr. 2, 1993, at B1.

Tim Reagan interviewed Meghan Silhan, Judge Duffy’s law clerk, by telephone on July 23,
2007.
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On March 31, a superseding indictment added Abouhalima and Y ousef as defen-
dants.?’ The next day, the court ordered the parties and their attorneys not to dis-
cuss publicly anything related to the case.?® The court of appeals vacated this gag
order as overbroad on April 30.%

Bilal Alkaisi turned himself in on March 24, 1993,* and a second superseding
indictment added him as a defendant on April 7.3' Because evidence against him
was weaker than evidence against the others, his prosecution was severed.* On
May 9, 1994, he pleaded guilty to an immigration violation and agreed to be de-
ported.®® Judge Duffy sentenced him on July 13 to 20 months in prison, which
was four months more than the time already served.®

A third superseding indictment added Ajgj as a defendant on May 26, 1993.%°
A fourth superseding indictment added the fugitive Yasin as a defendant on Au-
gust 4.%° Salameh, Ayyad, Abouhalima, Ajaj, Yousef, and Yasin were named as
defendants in a fifth superseding indictment filed on September 1.3

Jury selection in the trial against Salameh, Ayyad, Abouhalima, and Ajg be-
gan on September 14.% The court issued 5,000 extra jury summonses to assemble
ajury pool for the case.*® Opening arguments began on October 5. The jury be-

The Southern District of New York’s 2006 Milton Pollack Fellow, Philip J. Gross, also pre-
pared a report on challenges to the district’s judges in terrorism cases. Philip J. Gross, Guide to
High Security & Terrorism Cases (2006).

27. United Statesv. Yousef, 327 F.3d 56, 135 (2d Cir. 2003); S.D.N.Y. Salameh Docket Shest,
supra note 21; see Ralph Blumenthal, Missing Suspect Charged in Trade Center Bombing, N.Y.
Times, Apr. 1, 1993, at B3.

28. United States v. Salameh, 992 F. 2d 445, 446 (2d Cir. 1993); see Tabor, supra note 26.

29. Salameh, 992 F. 2d 445; see United States v. Salameh, No. 1:93-cr-180, 1993 WL 364486,
at *1 (S.D.N.Y. Sept. 15, 1993); see David Margolick, Ban on Press Statements in Trade Center
Bombing Case Is Overturned, N.Y. Times, May 1, 1993, at 127.

30. See Blumenthal, supra note 1; Mitchell, supra note 17.

31. SD.N.Y. Salameh Docket Sheet, supra note 21.

32. See Bernstein, supra note 9; Mitchell, supra note 22; Tabor, supra note 14; Mary B.W.
Tabor, Trade Center Defendant Agrees to a Plea Bargain, N.Y. Times, May 10, 1994, at B3. A
sixth superseding information against Alkaisi was filed on May 9, 1994. S.D.N.Y. Salameh
Docket Sheet, supra note 21.

33. SD.N.Y. Salameh Docket Sheet, supra note 21; see Tabor, supra note 32.

34. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ronald Sullivan, Bombing Figure
Gets 20 Months for an Immigration Violation, N.Y. Times, July 14, 1994.

35. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mitchell, U.S. Widens Charges, supra
note 9.

36. S.D.N.Y. Salameh Docket Sheet, supra note 21; see Mitchell, supra note 22.

37. United States v. Salameh, 152 F.3d 88, 108 (2d Cir. 1998); SD.N.Y. Salameh Docket
Sheset, supra note 21.

38. SD.N.Y. Salameh Docket Sheet, supra note 21; see Ralph Blumenthal, Jury Selection
Sartsin World Trade Center Case, N.Y. Times, Sept. 15, 1993, at B1; Tabor, supra note 14.

Judge Duffy does not use jury questionnaires. United States v. Salameh, No. 1:93-cr-180, 1993
WL 364486, at *2 (S.D.N.Y. Sept. 15, 1993) (“There has been . . . absolutely no showing that jury
guestionnaires are of any particular help in the selection of ajury in highly publicized cases where
asearching voir dire is conducted.”); see Gross, supra note 26, at 23-24.

39. See Blumenthal, supra note 38; Mary B.W. Tabor, Jury Pool to Be Expanded by 5,000 for
Trade Center Trial, N.Y. Times, Sept. 3, 1993, at B1.
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gan its deliberations on February 23, 1994, and convicted the defendants on
March 4.

Between conviction and sentencing, the defendants dismissed their attor-
neys.** Salameh, Abouhalima, and Ajaj sought to hire as sentencing attorneys the
law firm representing other defendants in a related trial, which is described be-
low.*® Judge Duffy ruled that this would present an unacceptable conflict,** so the
four defendants appeared at sentencing pro se.”®

On May 24, 1994, the court sentenced each of the four defendants to 240
years in prison.*® Judge Duffy arrived at 240 years by computing the remaining
life expectancies of the six killed victims, which summed to 180 years, and add-
ing 60 years, which is the mandatory sentence for two counts of assault on a fed-
eral officer.”

On August 4, 1998, the court of appeals affirmed the convictions, but re-
manded for resentencing, holding that the defendants did not effectively waive
their rights to counsel at sentencing.®® Judge Duffy resentenced the defendants in
October 1999 to prison terms ranging from 108 years and four months to 117
years and one month.*® The terms varied according to the defendants’ ages, be-
cause for some of the counts, Judge Duffy used a sentencing method recently ap-
proved by the court of appeals of imposing a sentence of one month less than a
defendant’s life expectancy if the sentencing guidelines suggested a life term, but
at the time of the crime the guidelines specified that life terms would be decided

40. See Richard Bernstein, Hints of Confrontation in Opening Statements, N.Y. Times, Oct. 5,
1993, at B4.

41. Salameh, 152 F.3d at 108, 135; United States v. Salameh, 856 F. Supp. 781, 782 (S.D.N.Y.
1994); S.D.N.Y. Salameh Docket Sheet, supra note 21; see Bernstein, supra note 9; Richard Bern-
stein, Jurors Begin Deliberations in Blast Case, N.Y. Times, Feb. 24, 1994, at B1; Wren, supra
note 1.

42. Salameh, 152 F.3d at 161; Salameh, 856 F. Supp. at 782; see Richard Bernstein, 4 Defen-
dants Ask Lawyers Be Changed, N.Y. Times, Apr. 27, 1994, at B2.

43. Salameh, 856 F. Supp. at 782 (noting a desire to hire William Kunstler and Ronald Kuby,
who were counsel for Siddig Ibrahim Siddig Ali and Ibrahim el-Gabrowny in arelated prosecution
before Judge Mukasey); see United States v. Rahman, 861 F. Supp. 266, 272 (S.D.N.Y. 1994); see
also Bernstein, supra note 42; Gross, supra note 26, at 10.

44, Salameh, 856 F. Supp. 781; see Gross, supra note 26, at 10. The court of appeals denied
the defendants’ petition for a writ of mandamus. Docket Shest, In re Abouhalima, No. 94-3038
(2d Cir. Apr. 21, 1994) (noting denial of the writ on May 3, 1994); see Rahman, 861 F. Supp. at
272.

45, Salameh, 152 F.3d at 161.

46. 1d. at 108; Salameh, 856 F. Supp. at 782; S.D.N.Y. Salameh Docket Sheet, supra note 21;
see Richard Bernstein, Trade Center Bombers Get Prison Terms of 240 Years, N.Y. Times, May
25,1994, at A1, Gross, supra note 26, at 10-11; Wren, supra note 1.

47. See Bernstein, supra note 46; Gross, supra note 26, at 11.

48. Salameh, 152 F.3d at 161; see Convictions Are Upheld in Trade Center Case, N.Y. Times,
Aug. 5, 1998, at B6; Gross, supra note 26, at 11.

49, United Statesv. Salameh, 261 F.3d 271, 275 (2d Cir. 2001).
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by the jury, which had made no such determination in this case.®® On August 6,
2001, the court of appeals affirmed.>

Plotsto Bomb New York Landmarks

When Salameh rented the van used to bomb the World Trade Center, he used as
identification a New York driver’s license with an address belonging to Ibrahim
el-Gabrowny.>* On March 4, 1993, federal agents searched el-Gabrowny’s home,
where they found stun guns and taped messages from el-Gabrowny’s cousin, El
Sayyid Nosair, urging aggressive reactions to Jewish immigration to Israel.>
Agents found el-Gabrowny near his home, and he was belligerent when frisked.>
He was discovered to have fraudulent Nicaraguan passports for Nosair and No-
sair’s family.”

El-Gabrowny was indicted for assault in the Southern District of New Y ork on
March 17.° The court assigned the case to Judge Michael B. Mukasey,”” who
tried to conduct this case as much like other criminal trials as possible.”®

50. Id. (noting sentences of 1,403 months for Salameh, 1,300 months for Abouhalima, 1,405
months for Ayyad, and 1,378 months for Ajgj); S.D.N.Y. Salameh Docket Sheet, supra note 21
(same); see United States v. Tocco, 135 F.3d 116, 131-32 (2d Cir. 1998) (approving a sentencing
scheme by Judge Jack B. Weinstein of the Eastern District of New Y ork).

51. Salameh, 261 F.3d 271; see Benjamin Weiser, Trade Center Bombing Terms, N.Y. Times,
Aug. 7, 2001, at B4.

52. United States v. Rahman, 189 F.3d 88, 108 (2d Cir. 1999); United States v. El-Gabrowny,
876 F. Supp. 495, 497 (S.D.N.Y. 1994); United States v. El-Gabrowny, 825 F. Supp. 38, 40
(S.D.N.Y. 1993); see Blumenthal, supra note 1.

It was reported that Salameh failed four attempts to get a New Jersey driver’s license using his
own address. Blumenthal, supra.

53. Rahman, 189 F.3d at 105, 106, 108; United States v. El-Gabrowny, 35 F.3d 63, 64 (2d Cir.
1994); El-Gabrowny, 876 F. Supp. at 496-97; United States v. Rahman, 861 F. Supp. 266, 270
(S.D.N.Y. 1994); El-Gabrowny, 825 F. Supp. at 39-40.

54, Rahman, 189 F.3d at 108; El-Gabrowny, 35 F.3d at 64; El-Gabrowny, 876 F. Supp. at
496-98; Rahman, 861 F. Supp. at 270; El-Gabrowny, 825 F. Supp. at 39-41; see McFadden, su-
pra note 11; Alison Mitchell, Suspect in Bombing Is Linked to Sect with a Violent Voice, N.Y.
Times, Mar. 5, 1993, at Al.

55. Rahman, 189 F.3d at 108; El-Gabrowny, 35 F.3d at 64; El-Gabrowny, 876 F. Supp. at
496-97; Rahman, 861 F. Supp. at 270; United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y.
1993); El-Gabrowny, 825 F. Supp. at 39, 41; see Blumenthal, supra note 1; McFadden, supra note
9.

56. El-Gabrowny, 35 F.3d at 64; Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. at 65;
El-Gabrowny, 825 F. Supp. at 39; Docket Sheet, United States v. Abdel Rahman, No. 1:93-cr-181
(SD.N.Y. Mar. 17, 1993) [hereinafter S.D.N.Y. Abdel Rahman Docket Sheet] (also noting the
filing of a superseding indictment against EI-Gabrowny on May 19, 1993); see Blumenthal, supra
note 25.

57. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56.

Judge Mukasey retired from the bench in 2006 and returned to the practice of law until Presi-
dent George W. Bush named him as his third Attorney General. Federal Judicial Center Bio-
graphical Directory of Federal Judges, http://www fjc.gov/publicshome.nsf/hi
Abramowitz & Dan Eggen, Ex-Judge Is Said to Be Pick at Justice, Wash. Post, Sept. 17, 2007, at
A1l; Dan Eggen, Senate Confirms Mukasey by 53-40, N.Y. Times, Nov. 9, 2007, at Al; Joseph
Goldstein, As Judge Leaves for Law Firm, His Legacy |s Remembered, N.Y. Sun, July 26, 2006, at
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http://www.fjc.gov/public/home.nsf/hisj;

Nosair was in prison on a sentence of 7' to 22 years for a state conviction on
assault and weapons charges stemming from the killing of a“militant Zionist” and
former member of the Israeli parliament, Rabbi Meir Kahane, at a November 5,
1990, speech Kahane made in New York City.*® There was evidence that projec-
tiles found in the room where Kahane and others were shot came from Nosair’s
gun, but he was acquitted of the murder.*°

In 1991, during Nosair’s state trial, an FBI informant, Emad Eldin Aly Abdou
Salem, began to befriend followers of Sheik Omar Abdel Rahman, ablind Islamic
cleric.%! Salem met el-Gabrowny at the trial of Nosair, who was el-Gabrowny’s
cousin.®

Abdel Rahman was tried, but acquitted, in Egypt as an accomplice in the Oc-
tober 6, 1981, murder of President Anwar el-Sadat.”® He illegally entered the

1; Carl Hulse, Mukasey Wins Vote in Senate, Despite Doubts, N.Y. Times, Nov. 9, 2007, at A1,
Sheryl Gay Stolberg & Philip Shenon, Bush to Appoint Ex-Judge as Head of Justice Dept., N.Y.
Times, Sept. 17, 2007, at Al.

Tim Reagan interviewed Judge Mukasey for this report at his law offices in Manhattan on June
25, 2007.

58. Interview with Michael B. Mukasey, June 25, 2007.

59. Rahman, 189 F.3d at 105 & n.3; Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. at
65; see United States v. Nosair, 854 F. Supp. 251, 251 (S.D.N.Y. 1994); see also Blumenthal, su-
pra note 1; McFadden, supra note 9; John T. McQuiston, Kahane Is Killed After Giving Talk in
New York Hotel, N.Y. Times, Nov. 6, 1990, at Al; Mitchell, supra note 54; Ronald Sullivan,
Judge Gives Maximum Termin Kahane Case, N.Y. Times, Jan. 30, 1992, at A1.

60. Rahman, 189 F.3d at 105 & n.3; Rahman, 861 F. Supp. at 270; see Blumenthal, supra note
1; M.A. Farber, Gun That Was Found on Defendant Is Linked to Kahane Shooting, N.Y. Times,
Dec. 5, 1991, at B3; McFadden, supra note 9; McFadden, supra note 11; Mitchell, supra note 54;
Selwyn Raab, Jury Acquits Defendant in Kahane Trial, N.Y. Times, Dec. 22, 1991, at 136; Tabor,
supra note 14.

Nosair shot and was shot by a postal police officer at the scene, Carlos Acosta. Rahman, 189
F.3d at 105. Although Nosair was convicted of assault with a deadly weaon on Acosta, Nosair
sued Acosta and the postal service for his own injury. Docket Sheet, Nosair v. Acosta, No. 1:92-
cv-8274, 1993 WL 336996 (S.D.N.Y. Sept. 1, 1993). His suit was dismissed as precluded by his
conviction, id., and his appeal was dismissed as frivolous, Docket Sheet, Nosair v. Acosta, No. 93-
2661 (2d Cir. Oct. 7, 1993).

61. Rahman, 189 F.3d at 104, 106; see Richard Bernstein, Biggest U.S. Terrorist Trial Begins
as Arguments Clash, N.Y. Times, Jan. 31, 1995, at 1 (reporting that Salem was paid more than $1
million by the United States government for his assistance); Alison Mitchell, Bomb Informer Ac-
tive in 1991, Authorities Say, N.Y. Times, July 15, 1993, at A1 [hereinafter Bomb Informer]; Al-
ison Mitchell, Egyptian Was Informer, Officials Say, N.Y. Times, June 26, 1993, at 123 [hereinaf-
ter Egyptian Infomer]; Alison Mitchell, Official Recalls Delay in Using Informer, N.Y. Times,
July 16, 1993, at B2 (reporting that Salem had entered the federal witness protection program);
Mitchell, supra note 54 (describing Abdel Rahman as “blind, with one eye without a pupil, the
other an empty socket”); see also Mary B.W. Tabor, Informer 's Ex-Wife Said He Warned of Ter-
rorism, N.Y. Times, Sept. 28, 1993, at B2 (reporting that Salem “said that the day after the explo-
sion [he] was upset and told [his ex-wife] the bombing could have been averted if the F.B.I. had
heeded his warnings”).

62. Rahman, 189 F.3d at 106; see James C. McKinley, Jr., Many Faces of Witness in Terror
Trial, N.Y. Times, Mar. 6, 1995, at 3.

63. See William E. Farrell, 5in Sadat Trial Sentenced to Die, N.Y. Times, Mar. 7, 1982, at 11;
William E. Farrell, Egypt Reports Plot to Kill Aides at Sadat’s Funeral, N.Y. Times, Oct. 31,
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United States in 1990 and faced a deportation order at the time of the World
Trade Center bombing.®* His followers plotted to assassinate Egypt’s president,
Hosni Mubarak, during a March 1993 visit to the United Nations in New Y ork
City.® Siddig Ibrahim Siddig Ali obtained Mubarak’s itinerary from a source in
the Sudanese government.®® But the plot was foiled when a confidant of Abdel
Rahman’s, Abdo Mohammed Haggag, informed the Egyptian government of the
assassination plan and Mubarak’s New Y ork trip was canceled.®’

Siddig Ali and Clement Rodney Hampton-El led paramilitary training on
weekends between October 1992 and February 1993.%8 Participants included Amir
and Fadil Abdelgani and Tarig Elhassan, as well as the Egyptian spy Haggag.®
The training was for jihad, perhaps in Bosnia.” Hampton-El was observed by the
FBI in July 1989 shooting weapons at a public rifle range on Long Island with
World Trade Center bombers Abouhaima, Salameh, and Ayyad.”™

In May 2003, the informant Salem persuaded Siddig Ali to establish a bomb-
making safehouse where the FBI had installed surveillance equipment.”

The conspirators considered bombing various New York City locations, in-
cluding the United Nations, the federal building, the FBI headquarters, the dia-
mond district, the Lincoln Tunnel, and the Holland Tunnel.”®

On June 13, 1993, Fares Khallafalla and the informant Salem purchased tim-
ers for bombs.” On June 19 and 21, Amir Abdelgani, Victor Alvarez, and Salem

1981, at 13; McFadden, supra note 9; McFadden, supra note 11; Mitchell, supra note 54; Tabor,
supra note 14; see also The 9/11 Commission Report 56 (2004) (Abdel Rahman’s “preaching had
inspired the assassination of Sadat”).

Abdel Rahmen was subsequently tried for and acquitted of participating in a plot to overthrow
the Egytian government after el-Sadat’s death. See Egyptian Court Sentences 107 Moslem Mili-
tantsin a 1981 Revolt, N.Y. Times, Oct. 1, 1984, at A6. He was later included in an arrest of 1,500
Muslim extremists, but he was freed several months later. See Alan Cowell, Cairo Frees Funda-
mentalist Cleric Pending Hearing on Role in Srrife, N.Y. Times, Aug. 11, 1989, at A3; Alan Cow-
el, Egypt Seizes 1,500 in Crackdown on Fundamentalists, N.Y. Times, Apr. 27, 1989, at A3.

64. See James C. McKinley, Jr., Isamic Leader on U.S. Terrorist List Is in Brooklyn, N.Y.
Times, Dec. 16, 1990, at 144; McFadden, supra note 11; Mitchell, supra note 54.

According to the 9/11 Commission, “After it was discovered that Abdel Rahman, the Blind
Sheikh, had come and gone amost at will, State initiated significant reforms to its watchlist and
visa-processing policies.” The 9/11 Commission Report 95 (2004).

65. Rahman, 189 F.3d at 108; see also United States v. Rahman, 854 F. Supp. 254, 258
(S.D.N.Y. 1994).

66. Rahman, 189 F.3d at 108.

67. Id.

68. Id. at 107.

69. Id.

70. Id.

71. Id. at 105.

72. 1d. at 109; see Mitchell, Egyptian Informer, supra note 61.

73. Rahman, 189 F.3d at 108-09; see Ralph Blumenthal, U.S. Says Bomb-Plot Suspects Talked
of Blowing Up Manhattan Jewelry District, N.Y. Times, June 30, 1993, at B3; Robert D. McFad-
den, 8 Seized as Suspects in Plot to Bomb New York Targets and Kill Palitical Figures, N.Y.
Times, June 25, 1993, at A1

74. Rahman, 189 F.3d at 110.
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unsuccessfully tried to steal cars to use as both bomb-delivery and getaway vehi-
cles.” On June 22 and 23, Mohammed Saleh, who owned two gas stations in
Yonkers, provided nearly $300 worth of diesel fuel to Siddig Ali and the Abdel-
ganis to use for making bombs.”

A couple hours after midnight on June 24, 1993, the FBI raided the safehouse
and arrested Siddig Ali, Amir and Fadil Abdelgani, Elhassan, and Alvarez while
they were mixing explosive chemicals.”” Hampton-El, Saleh, and Khallafallawere
arrested at their homesin Flatbush, Y onkers, and Jersey City, respectively.’

It was reported that the government allowed Abdel Rahman to remain free
pending his deportation appeal because he was not considered aflight risk and the
conspiracy evidence against him was weak.” But after his van evaded federal
agents following him on June 30, the government decided to arrest him on an
immigration detainer.2’ A negotiated surrender was agreed on for July 3.2

On July 14, the indictment against el-Gabrowny was expanded to include
bomb conspiracy charges and defendants Siddig Ali, Hampton-El, Amir Abdel-
gani, Khallafalla, Elhassan, Fadil Abdelgani, Saleh, Alvarez, and two others. Earl
Gant and a defendant identified only as “Wahid.”® Abdel Rahman, Nosair, Hag-
gag, and Mohammed Abouhalima, the brother of World Trade Center bomber
Mahmoud Abouhalima, were added as defendants by superseding indictment on
August 255

Gant, who was considered a minor player in the case, was arrested on July 1,
1993, and released on bail on October 19; he pleaded guilty on April 1, 1994.%

75. 1d.; see McFadden, supra note 73.

76. Rahman, 189 F.3d at 110.

77.1d. at 111; see McFadden, supra note 73.

78. Rahman, 189 F.3d at 111; see McFadden, supra note 73.

79. Alison Mitchell, U.S Detains Cleric Linked to Militants, N.Y. Times, July 3, 1993, at 11.

80. See Mitchell, supra note 79.

81. Seeid.

Abdel Rahman was tried in absentia, convicted, and sentenced to seven years in prison in
Egypt in 1993 and 1994 in a prosecution for illegal demonstrations and attempts to kill police offi-
cers during protests. Bombing Defendant to Be Tried in Egypt, N.Y. Times, Oct. 22, 1993, at B3;
Egyptian Court Sentences Absent Sheik to Prison, N.Y. Times, Apr. 29, 1994, at B3.

82. United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y. 1993); S.D.N.Y. Abdel Rahman
Docket Sheet, supra note 56; see Ralph Blumenthal, Court Says Tapes in Bomb Plot Fail to Sup-
port Some Charges, N.Y. Times, July 8, 1993, at B3 (reporting that Wahid was still missing);
Mitchell, Bomb Informer, supra note 61.

83. Rahman, 837 F. Supp. at 67; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see
Mary B.W. Tabor, U.S. Indicts Egyptian Cleric as Head of Group Plotting “War of Urban Terror-
ism,” N.Y. Times, Aug. 26, 1993, at A1.

84. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Ralph Blumenthal, Defendant in
a Bombing Plot Released on Bail, N.Y. Times, Oct. 19, 1993, at B2 (reporting that there was evi-
dence that Gant agreed to obtain explosives but had no real awareness of what they would be used
for); Mary B.W. Tabor, 9th Held in Bomb Plot as Tie Is Made to a 1991 Murder, N.Y. Times, July
1, 1993, at B3.
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He was sentenced on July 20, 1994, to time served, with three years of supervised
release.®

“Wahid” turned out to be Matarawy Mohammed Said Saleh, who was arrested
on July 22, 1993, and who is not related to co-defendant Mohammed Saleh.®® Be-
cause prosecutors determined that Wahid joined the conspiracy only hours before
the government began arresting co-defendants, he pleaded guilty and was sen-
tence%I?on December 19, 1995, to time served, with three years of supervised re-
lease.

Haggag agreed to testify for the government; terrorism charges against him
were dropped, and he pleaded guilty to an unrelated insurance fraud scheme in
which hetried to collect on afire he set in a cafe he co-owned.®

The other defendants were tried for seditious conspiracy “to conduct a cam-
paign of urban terrorism,” including participation in the bombing of the World
Trade Center, the murder of Rabbi Kahane, the plot to assassinate President
Mubarak, and plans to bomb New Y ork landmarks.®

Famed defender of the unpopular William M. Kunstler and his partner,
Ronald L. Kuby, represented el-Gabrowny.*® When the indictment was super-
seded to include Siddig Ali and others as defendants, Kunstler and Kuby appeared
for both el-Gabrowny and Sidig Ali.** Judge Mukasey sought to ensure that a con-
flict-of-interest waiver by the defendants was knowing.*

| said | would conduct a hearing at a later date to determine that both defendants under-
stood their right to conflict-free representation, and that in aid of such a determination |

85. S.D.N.Y. Abdel Rahman Docket Shest, supra note 56; see Ronald Sullivan, Minor Figure
in Bomb Plot Sentenced to Time Served, N.Y. Times, July 21, 1994, at B4 (reporting that Gant
said he thought the explosives he was providing would be used to combat the rape and massacre of
Muslimsin Bosnia).

86. See Ralph Blumenthal, Bombing Suspect Seized at Resort, N.Y. Times, July 24, 1993, at
11; Joseph P. Fried, Bombing Plotter in Plea Deal Is Given Probation and Time Served, N.Y.
Times, Dec. 20, 1995, at 5; John J. Goldman, 11th Suspect in N.Y. Bombing Plot Arrested, L.A.
Times, July 24, 1993, at 2.

87. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Fried, supra note 86.

88. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56 (noting sentencing in Feb. 1996); see
Joseph P. Fried, In Plea Deal, Jerseyan to Testify in Terror Trial, N.Y. Times, May 2, 1995, at 5.

89. United States v. Rahman, 189 F.3d 88, 103 (2d Cir. 1999); United States v. Rahman, 861
F. Supp. 266, 270 (S.D.N.Y. 1994); United States v. Rahman, 854 F. Supp. 254, 258 (S.D.N.Y.
1994); United States v. El-Gabrowny, 844 F. Supp. 955, 957 (S.D.N.Y. 1994); see Tabor, supra
note 83.

Judge Mukasey denied Nosair’s motion to dismiss some counts against him as double jeopardy
because of his prior prosecution in state court for crimes related to the murder of Rabbi Kahane.
United States v. Nosair, 854 F. Supp. 251 (S.D.N.Y. 1994). Judge Mukasey also ruled that al-
though participation in the Kahane murder was a triable offense, it could not be prosecuted as part
of seditious conspiracy, because Kahane was a private foreign citizen. Rahman, 854 F. Supp. at
258-61.

90. United States v. Rahman, 837 F. Supp. 64, 65 (S.D.N.Y. 1993); S.D.N.Y. Abdel Rahman
Docket Sheet, supra note 56; see David Margolick, Still Radical After All These Years, N.Y.
Times, July 6, 1993, at B1.

91. Rahman, 837 F. Supp. at 65; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56.

92. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 65-66.
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would appoint whichever attorneys from the panel of Criminal Justice Act (“CJA”) attor-
neys were scheduled to receive cases that week, for the purpose of advising each defen-
dant of that right independent of any advice received from the Kunstler firm. Kunstler ob-
jected, stating immediately in open court, without consulting either defendant, that
“[t]hey are perfectly willing to be represented here by me and they are here and they are
willing to waive any alleged conflict of interest.” (7/15/93 Tr. 17) He added that he did
not want any CJA attorney “talking to either one of them.” When | noted that neither de-
fendant would be obligated to talk to independent counsel, but only to listen to an expla-
nation of the risks of dual representation, Kunstler responded, “There are no risks here,
Judge, except those created by the government.” (1d. at 18)

Notwithstanding defense counsel’s position, | appointed the two lawyers on duty to
accept CJA appointment that day and a succeeding day to act as independent counsel to
El-Gabrowny and Siddig Ali, to explain to them the hazards of joint representation . . . .

... [B]oth defendants said they had understood the explanations of possible con-
flicts, and both expressed the desire to be represented by the Kunstler firm.*

When the indictment was superseded to include as defendants Nosair, Abdel
Rahman, and two others, attorney Michael Warren appeared for Nosair, and an-
other attorney appeared for Abdel Rahman.**

Warren and Kunstler represented Nosair at his state murder trial,* and Warren
appeared for el-Gabrowny at el-Gabrowny’s first appearance following the filing
of a criminal complaint and preceding the filing of the indictment.*® Judge Mu-
kasey denied Nosair’s application to name Warren as his appointed attorney in
this federal trial as an exception to regular Crimina Justice Act procedures.”’
Judge Mukasey assigned Nosair a CJA panel attorney.*®

Abdel Rahman’s attorney announced that he and Abdel Rahman could not
agree on a fee; Kunstler and Kuby informed the court that they had accepted Ab-
del Rahman’s request that they represent him instead.” The government moved to

93. Rahman, 837 F. Supp. at 65-66 (internal quotation alterations in original); see id. at 66
(noting that Siddig Ali appeared to base his decision in part on his proclamation of innocence: “I
believe that my co-defendant and myself are innocent people. My conflict is not with my co-
defendant or with anybody €else, but it is with the government, with the FBI, and with those people
who are accusing me of doing things or saying things that | have not conspired or done.”).

94. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. a 67; S.D.N.Y. Abdel Rahman
Docket Sheet, supra note 56.

95. See Selwyn Raab, Jury Selection Seen as Crucial to Verdict, N.Y. Times, Dec. 23, 1991, at
B8.

96. Rahman, 861 F. Supp. at 270; Rahman, 837 F. Supp. a 65; S.D.N.Y. Abdel Rahman
Docket Shest, supra note 56 (noting the filing of a criminal complaint against EI-Gabrowny on
Mar. 5, 1993, and the filing of an indictment against EI-Gabrowny on Mar. 17, 1993).

97. United States v. Rahman, No. 1:93-cr-181, 1993 WL 340992 (S.D.N.Y. Sept. 3, 1993); see
Gross, supra note 26, at 8.

In denying Nosair’s request on reconsideration, Judge Mukasey also denied an application by
Lynne Stewart to represent Mouhammed Abouhalima. Rahman, id., 1993 WL 410449 (Oct 13,
1993); see Gross, supra note 26, at 8.

98. Rahman, 861 F. Supp. at 270; S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56.

99. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 67; Rahman, No. 1:93-cr-181,
1993 WL 385762 (S.D.N.Y. Sept. 27, 1993); see Kunstler to Defend Sheik in Bombing Case, N.Y.
Times, Sept. 22, 1993, at B4; see also Gross, supra note 26, at 7-10 (describing as a “celebrity
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disqualify the Kunstler firm from representing more than one defendant.’® On
November 9, 1993, Judge Mukasey ruled that the firm could either represent el-
Gabrowny and Siddig Ali, as they had, or Abdel Rahman, but not al three. ™™ Ab-
del Rahman opted to represent himself, and the court appointed a panel attorney
to assist him.'® By the time the trial commenced, he was represented by Lynne
Stwg},m who had represented Ajg at Aja’s arraignment in the bombing
case.

On February 8, 1994, Mohammed Abouhalima, the brother of World Trade
Center bombing defendant Mahmud Abouhalima, was released in a sealed pro-
ceeding.’®® But he was indicted on September 18, 1996, for aiding his brother’s
escape.’® He was convicted on May 28, 1997, and sentenced on November 24,
1998, to eight years in prison.'”’

In June 1994, Siddig Ali obtained substitute counsel to help him try to cooper-
ate with the government, but the government decided in August not to strike a
deal.® The substitute counsel asked to be relieved as Siddig Ali’s attorney, be-
cause his knowledge of Siddig Ali’s proffers to the government would constrain
what evidence the attorney could offer at trial, and Siddig Ali asked to be repre-
sented by the Kunstler firm again.’® The government objected.*® Judge Mukasey

lawyer” issue the attorneys’ wanting to represent not only lesser known defendants but also the
most high-profile defendant).
100. Rahman, 861 F. Supp. at 271; Rahman, 837 F. Supp. at 65.
101. Rahman, 837 F. Supp. at 65, 72; seeid. at 71 (noting that the court would appoint standby
counsel “to conduct cross-examination of any former client of the Kunstler firm who takes the
stand at trial, so as to minimize the risk that that client’s privileged communications to the Kun-
stler firm will influence the cross-examination”); Rahman, 861 F. Supp. at 271 (noting ruling); see
Ralph Blumenthal, Judge Rules That Shelk and Two Other Defendants Cannot Share Lawyers,
N.Y. Times, Nov. 11, 1993, at B3.
102. Rahman, 861 F. Supp. at 268; see Ralph Blumenthal, Sheik Is Prepared to Act As Lawyer,
Judge Is Told, N.Y. Times, Nov. 16, 1993, at B3.
Abdel Rahman had been successful defending himself pro se in Egypt on conspiracy charges
in connection with the 1981 assassination of Egyptian President Anwar Sadat and thus
thought he could duplicate those results; Abdel Rahman also wanted to use the trial as a plat-
form from which to convey his views.

Gross, supra note 26, at 4 (reporting interview with Judge Mukasey).

Judge Mukasey told Abdel Rahman that if he behaved improperly, appointed counsel would
take over. Interview with Michael B. Mukasey, June 25, 2007.

103. See Bernstein, supra note 61; Gross, supra note 26, at 4 (“Ultimately, Abdel Rahman’s
close circle of people around him convinced him that he would have little chance of prevailing if
he continued through trial pro se and convinced him to accept counsel.”).

104. See Tabor, supra note 4.

105. See Mary B.W. Tabor, Defendant in Bomb Plot Released on Bail, N.Y. Times, Feb. 9,
1994, at B2.

106. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Joseph P. Fried, U.S. Says Man
Helped Brother Fleein Trade Center Bombing, N.Y. Times, Sept. 19, 1996, at 8.

107. SD.N.Y. Abdel Rahman Docket Shest, supra note 56; see Two Are Sentenced in Trade
Center Bombing, N.Y. Times, Nov. 25, 1998.

108. United States v. Rahman, 861 F. Supp. 266, 268 (S.D.N.Y. 1994); see Raymond Hernan-
dez, Bomb Plot Suspect Will Not Be Witness for U.S,, N.Y. Times, Aug. 13, 1994, at 123.

109. Rahman, 861 F. Supp. at 268.
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ruled that Kunstler and Kuby could no longer represent Siddig Ali.*** Judge Mu-
kasey aso ruled that the Kunstler firm’s prior representations of Siddig Ali and
Nosair had now created conflicts of interest with its representation of el-
Gabrowny so serious as to disqualify it from representing el-Gabrowny as well.**
Kunstler died on Labor Day, September 4, 1995, the day before closing argu-
ments began in the trial .

Voir dire began on January 9, 1995."* To facilitate jury selection, Judge Mu-
kasey used a juror questionnaire, which he had seldom done before, and he found
it very helpful.™> Judge Mukasey used an anonymous jury and conducted post-
guestionnaire voir dire in a conference room with the press represented by two
reporters—one from print and one from electronic media.**

Opening statements commenced on January 30.**" Judge Mukasey found it
hel pful—necessary even—to charge the jury with applicable law at the beginning
of the case, between opening statements and presentation of evidence.'® For ex-
ample, it was important for the jury to understand up front that seditious conspir-
acy did not necessarily include an intent to overthrow the government.™'® As was
his general practice, Judge Mukasey permitted jurors to take notes.'?

On February 6, Siddig Ali pleaded guilty, agreed to be a witness for the gov-
ernment, and asked God to forgive him for his acts, which he admitted were

110. Id. at 267-68.
111. Id. at at 268, 276, 279.
112. Id. at at 276-78, 279; see Richard Bernstein, Judge Disqualifies Kunstler Firm From Role
in Bombing-Plot Trial, N.Y. Times, Aug. 26, 1994, at A1; Ronald Sullivan, U.S. Moves to Exclude
2 Lawyers, N.Y. Times, July 7, 1994, at B4.
113. See Joseph P. Fried, Sheik Called an Architect of Terrorism, N.Y. Times, Sept. 6, 1995, at
3; David Stout, William Kunstler, 76, Dies, N.Y. Times, Sept. 5, 1995, at 6 (reporting that Kun-
stler died of aheart attack).
114. United States v. Abouhalima, 961 F. Supp. 78, 80 (S.D.N.Y. 1997); S.D.N.Y. Abdel Rah-
man Docket Shest, supra note 56; see Richard Bernstein, Trial for 12 Opens in Plot for Bombing
New York Buildings, N.Y. Times, Jan. 10, 1995, at 1.
Public attention to this trial was diminished somewhat by the coincident criminal trial of O.J.
Simpson for the murder of his wife and her friend. Interview with Michael B. Mukasey, June 25,
2007; see Smpson Case Timeling, L.A. Times, Oct. 3, 1995, at 3 (noting that jury selection in the
Simpson trial began on Sept. 26, 1994; opening statements began on Jan. 24, 1995; and the not
guilty verdict was announced on Oct. 3, 1995).
115. Michael B. Mukasey, United States v. Abdel Rahman: Juror Questionnaire (Jan. 9, 1995);
Interview with Michael B. Mukasey, June 25, 2007.
Judge Mukasey has pointed out that a good jury questionnaire should serve to weed out two
types of jurors: those who cannot reasonably meet the time commitment for such atrial and
those who cannot be impartial knowing all the publicity about the trial or having bias against
certain people.

Gross, supra note 26, at 22-23.

116. Interview with Michael B. Mukasey, June 25, 2007.

117. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Bernstein, supra note 61.

118. Michael B. Mukasey, United States v. Abdel Rahman: Preliminary Charge (Feb. 1, 1995);
Interview with Michael B. Mukasey, June 25, 2007.

119. Interview with Michael B. Mukasey, June 25, 2007.

120. Id.
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wrong.*?! He was sentenced to 11 yearsin prison on October 15, 1999, on a find-
ing that he provided the government with extensive assistance in the case.’?

Judge Mukasey conducted the nine-month trial four days per week.’> A brief
experience with five days per week fatigued all participants without moving
things along noticeably faster.* Both Arabic and Spanish interpreters were re-
quired.

While the trial was in progress, on April 19, 1995, the federal building in
Oklahoma City, including the courthouse, was partially destroyed by a bomb.*®
Judge Mukasey permitted the jurors to consult news of the event, but admonished
them not to let it influence them in the trial.**’

On October 1, 1995, the jury convicted el-Gabrowny, Hampton-El, both Ab-
delganis, Khallafalla, Elhassan, Saleh, Alvarez, Abdel Rahman, and Nosair of se-
ditious conspiracy and other charges, including a guilty verdict for Nosair in
Rabbi Kahane’s murder.’?® On January 17, 1996, Judge Mukasey sentenced Ab-
del Rahman and Nosair to life in prison and sentenced the other eight defendants
as follows: el-Gabrowny to 57 years; Alvarez, Elhassan, Hampton-El, and Saleh
to 35 years; Amir Abdelgani and Khallafalla to 30 years; and Fadil Abdelghani to
25 years.*?

On August 16, 1999, the court of appeals affirmed the convictions and largely
affirmed the sentences, remanding for a slight reconsideration of el-Gabrowny’s
sentence.™*

A Plot to Bomb Airplanes

In the summer of 1994, Yousef moved to Manila, Philippines™* There, he
launched a conspiracy to bomb U.S. airliners serving routes in Southeast Asia.**

121. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Richard Bernstein, Bomb Plot
Defendant Shifts Plea to Guilty and Implicates Others, N.Y. Times, Feb. 7, 1995, at 1.

122. S.D.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Benjamin Weiser, Remor seful
Terror Conspirator Gets an 11-Year Sentence, N.Y. Times, Oct. 16, 1999, at B6.

123. Interview with Michadl B. Mukasey, June 25, 2007; see Adam Liptak, Big Terror Trial
Shaped Views of Justice Pick, N.Y. Times, Sept. 20, 2007, at A1 (describing the trial as “the long-
est and most complex international terrorism case ever presented in a United States court™).

124. Interview with Michael B. Mukasey, June 25, 2007.

125. Id.

126. See John Kifner, At Least 31 Are Dead, Scores Are Missing After Car Bomb Attack in
Oklahoma City Wrecks 9-Sory Federal Office Building, N.Y. Times, Apr. 20, 1995, at 1.

127. 1d.; see Joseph P. Fried, Judge Refuses to Sequester Jury in Terrorism Case in New York,
N.Y. Times, Apr. 20, 1995, at 8.

128. SD.N.Y. Abdel Rahman Docket Sheet, supra note 56; see Joseph P. Fried, Sheik and 9
Followers Guilty of a Conspiracy of Terrorism, N.Y. Times, Oct. 2, 1995, at 1.

Hampton-El, Fadil Abdelgani, Elhassan, and Alvarez testified at trial; the others did not. Mi-
chael B. Mukasey, United Statesv. Abdel Rahman: Jury Instructions (Sept. 23, 1995).

129. S.D.N.Y. Abdel Rahman Docket Sheset, supra note 56; see Joseph P. Fried, Shelk Sen-
tenced to Life in Prison in Bombing Plot, N.Y. Times, Jan. 18, 1996, at 1; Wren, supra note 1.

130. United States v. Rahman, 189 F.3d 88, 157-60 (2d Cir. 1999); see Benjamin Weiser, Ap-
pellate Court Backs Convictionsin '93 Terror Plot, N.Y. Times, Aug. 17, 1999, at AL

131. United Statesv. Yousef, 327 F.3d 56, 79-80 (2d Cir. 2003).
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To test their methods, Y ousef and Wali Khan Amin Shah bombed a Manilamovie
theater on December 1, 1994, injuring several moviegoers.™* On December 11,
Yousef planted a nitroglycerine bomb under a passenger seat during the first leg
of a Philippine Airlines flight from Manila to Tokyo.™** Yousef exited the plane
during a stopover in Cebu, Philippines, and the bomb exploded during the second
leg, killing one passenger and injuring several others.*®

Yousef and his high school friend Abdul Hakim Murad were burning chemi-
cals in their Manila apartment on January 6, 1995, and they accidentally started a
fire that resulted in avisit from Philippine police officers and discovery of the plot
to bomb planes.**

Philippine authorities arrested Murad on January 7, and he was transported to
the Southern District of New York on April 12.23" While en route, he confessed
that the goal of the bombing plot was to punish the United States and its people
for their support of Isragl.*®

Philippine authorities arrested Shah on January 11, but he escaped.** He was
recaptured by Malaysian authorities in December 1995 and flown to New Y ork on
December 12.*4°

Y ousef fled the Philippines but was turned in by an accomplice to authorities
in I1slamabad, Pakistan, on February 7, 1995.%** He was transported to the South-
ern District of New Y ork on February 8.2 En route, he confessed to an intention
to topple one of the World Trade Center towersinto the other.**®

132. The 9/11 Commission Report 147 (2004) (noting that the plan became known as the “Bo-
jinka” plot); Yousef, 327 F.3d at 79-80; Dina Temple-Raston, The Jihad Next Door: The Lacka-
wanna Six and Rough Justice in the Age of Terror 24 (2007) (reporting that the plan was to use
liquid explosives that would pass through airport metal detectors).

133. The 9/11 Commission Report 147 (2004); Yousef, 327 F.3d at 79, 81; see Wren, supra
note 1.

134. The 9/11 Commission Report 147 (2004); Yousef, 327 F.3d at 79, 81; United States v.
Y ousef, 927 F. Supp. 673, 675 (S.D.N.Y. 1996); see Mckinley, supra note 20; Wren, supra note 1.

135. Yousef, 327 F.3d at 79, 81; Yousef, 927 F. Supp. at 675; see Mckinley, supra note 20;
Wren, supra note 1.

136. Yousef, 327 F.3d at 79, 81; see Mckinley, supra note 20; Philip Shenon, Broad Terror
Campaign Is Foiled by Fire in Kitchen, Officials Say, N.Y. Times, Feb. 12, 1995, at 1; Temple-
Raston, supra note 132, at 24; Wren, supra note 1.

137. Yousef, 327 F.3d at 79, 81; United States v. Y ousef, 925 F. Supp. 1069 (S.D.N.Y. 1996);
see Mckinley, supra note 20.

138. Yousef, 327 F.3d at 83.

139. Id. at 79, 82; see James C. McKinley, Jr., F.B.l. Arrests Man in Far East, Charged in Plot
to Bomb Planes, N.Y. Times, Dec. 13, 1995, at 5.

140. Yousef, 327 F.3d at 79, 82; see McKinley, supra note 139.

141. The 9/11 Commission Report 148 (2004); Yousef, 327 F.3d at 79, 81-82; United Statesv.
Yousef, 925 F. Supp. 1063, 1065 (S.D.N.Y. 1996); see Johnston, supra note 20; Mckinley, supra
note 20; Temple-Raston, supra note 132, at 24; Wren, supra note 1.

142. Yousef, 327 F.3d at 82; Yousef, 925 F. Supp. a 1065; see S.D.N.Y. Salameh Docket
Sheset, supra note 21 (noting Y ousef’s not guilty plea on Feb. 9, 1995); see also Johnston, supra
note 20; Wren, supra note 1.

143. See Benjamin Weliser, Suspect’s Confession Cited as Bombing Trial Opens, N.Y. Times,
Aug. 6, 1997, at B6.
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A jury trial against Yousef, Murad, and Shah for conspiracy to bomb airliners
began with jury selection on May 13, 1996.%** Y ousef asked to address the jury
during opening arguments, and Judge Duffy said that if he did he would have to
act as his own lawyer throughout the trial.* Y ousef and Judge Duffy agreed that
he would do this.** All three defendants were convicted on September 5, the
fourth day of deliberation.*’

A jury trial against Yousef and Ismoil for involvement in the bombing of the
World Trade Center began with jury selection on July 15, 1997.*® This time,
Y ousef let alawyer represent him.** Both were convicted on November 12.1%°

Judge Duffy sentenced Y ousef on January 8, 1998, to 240 years in prison for
his participation in the World Trade Center bombing and a consecutive life sen-
tence for his participation in the plot to bomb airliners.” At his sentencing,
Yousef proclaimed, “I am a terrorist and | am proud of it.”**? Judge Duffy sen-
tenced Ismoil on April 3, 1998, to 240 years in prison; and the judge sentenced
Murad on May 15, 1998, to life plus 60 years.> The court of appeals affirmed the
convictions and sentences on April 4, 2003.>*

144. Yousef, 327 F.3d at 85 (giving the start date as May 29, which was the day of opening ar-
guments); S.D.N.Y. Salameh Docket Sheet, supra note 21 (also noting the filing on Apr. 13, 1995,
of an eighth superseding indictment against Yousef, Yasin, and Murad; the filing on June 14,
1995, of a ninth superseding indictment against Y ousef, Yasin, and Murad; the filing on Sept. 11,
1995, of a tenth superseding indictment against Yousef, Yasin, Murad, and Ismoil; the filing on
Dec. 13, 1995, of eleventh superseding indictments against Y ousef, Yasin, Murad, Ismoil, and
Shah; and the filing on Feb. 21, 1996, of twelfth superseding indictments against Y ousef, Yasin,
Murad, I1smoil, and Shah); see Judge Dismisses 75 on Bomb Jury Panel, N.Y. Times, May 14,
1996, at 2 [hereinafter Judge Dismisses).

145. See Gross, supra note 26, at 5; Christopher S. Wren, Plot of Terror in the Skies Is Out-
lined by a Prosecutor, N.Y. Times, May 30, 1996, at 3.

146. See Gross, supra note 26, at 5; Christopher S. Wren, Terror Suspect Defends Himself and
Offers Jury an Alibi, N.Y. Times, May 31, 1996, at 1; Wren, supra note 1; Christopher S. Wren,
With Judge’s Gentle Help, Terror Suspect Sarts Case, N.Y. Times, Aug. 22, 1996, at 1.

147. Yousef, 327 F.3d at 85; see Wren, supra note 1.

148. Yousef, 327 F.3d at 77-78, 80; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Jury
Selection Beginsin Trade Center Trial, N.Y. Times, July 16, 1997, at B2.

149. See Bomb Suspect to Use Lawyer at 2d Trial, N.Y. Times, Dec. 6, 1996, at 3.

150. Yousef, 327 F.3d at 80, 137; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Benja-
min Weiser, “Mastermind” and Driver Found Guilty in 1993 Plot to Blow Up Trade Center, N.Y.
Times, Nov. 13, 1997, at Al.

151. Yousef, 327 F.3d at 80, 85, 135; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Ben-
jamin Weiser, Mastermind Gets Life for Bombing of Trade Center, N.Y. Times, Jan. 9, 1998, at
Al

The court of appeals denied Y ousef’s appeal of the district court’s decision not to appoint ha-
beas corpus counsel under the Criminal Justice Act. United States v. Y ousef, 395 F.3d 76 (2d Cir.
2005).

152. See Weiser, supra note 151.

153. Yousef, 327 F.3d at 80, 85, 135; S.D.N.Y. Salameh Docket Sheet, supra note 21; see Pilot
Is Given Life Term for Bombing Plot, N.Y. Times, May 16, 1998, at B5; Benjamin Weiser, Driver
Gets 240 Yearsin Prison for Bombing of Trade Center, N.Y. Times, Apr. 5, 1998, at B2.

154. Yousef, 327 F.3d 56; see Benjamin Weiser, Judges Uphold Convictions in "93 Bombing,
N.Y. Times, Apr. 5, 2003, at D5.
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Challenge: Court Security

Security was tight in these trials. One downside of tight security in a criminal
prosecution is the message it sends to the jury that the defendants might be dan-
gerous. In the trial for conspiracy to bomb airplanes, Judge Duffy had to dismiss
the first 75 prospective jurors because they indicated they would be influenced by
heavy court security.'*

Challenge: Jury Security

Both Judge Duffy and Judge Mukasey used anonymous juries for the jurors’ pro-
tection.™ To protect the jurors’ safety and anonymity, they did not report directly
to the courthouse but to secret locations from which marshals transported them to
court.™ When an alternate juror’s anonymity became at risk in the last trial,
Judge Duffy dismised the juror.**®

Because of the anticipated lengths of the trials, Judge Duffy decided not to se-
quester the juries.”™ Judge Mukasey did not sequester the jurors during his trial
until it was time to deliberate, at which time he moved to a seven-days-per-week
schedule.®

Both Judge Duffy and Judge Mukasey sought to provide the jurors with extra
comforts, such as meals and beverages.*®

Challenge: Classified Evidence

In the seditious conspiracy trial, the government presented six classified exhibits
ex parte to Judge Mukasey, pursuant to the Classified Information Procedures Act
(CIPA).* Judge Mukasey kept the exhibitsin a safe while he considered whether

155. See Judge Dismisses, supra note 144.

156. Michael B. Mukasey, United States v. Abdel Rahman: Preliminary Voir Dire (Jan. 9,
1995) [hereinafter Mukasey Preliminary Voir Dire]; see Bernstein, supra note 9; Blumenthal, su-
pra note 38; Gross, supra note 26, at 21 (“In every major terrorism trial that has taken place in the
Southern District [of New York], an anonymous jury has been used due to the heightened risk of
harm to potential jurors because of the nature of the crime at issue.”); Tabor, supra note 39; Wren,
supra note 1 (“After the [first Yousef] trial ended, the jurors were whisked away in three vans
before reporters could approach them.”).

157. Mukasey Preliminary Voir Dire, supra note 156; Interview with Michael B. Mukasey,
June 25, 2007; Interview with Meghan Silhan, law clerk to Hon. Kevin Thomas Duffy, July 23,
2007.

158. See Benjamin Weiser, Trial Delayed for 2 Charged with Bombing Trade Center, N.Y.
Times, Aug. 5, 1997, at B3.

159. Interview with Meghan Silhan, law clerk to Hon. Kevin Thomas Duffy, July 23, 2007; see
Bernstein, supra note 9; Tabor, supra note 39.

160. Interview with Michael B. Mukasey, June 25, 2007.

161. Mukasey Preliminary Voir Dire, supra note 156; see Benjamin Weiser, Bomb Trial Judge
Triesto Put the Jury at Ease, N.Y. Times, Aug. 10, 1997, at 131.

162. United States v. Rahman, 870 F. Supp. 47, 49 (S.D.N.Y. 1994); Interview with Michael
B. Mukasey, June 25, 2007; see Gross, supra note 26, at 37; see also 18 U.S.C. app. 3; Robert
Timothy Reagan, Keeping Government Secrets: A Pocket Guide for Judges on the State-Secrets
Privilege, the Classified Information Procedures Act, and Court Security Officers (2007).
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they had to be produced.'®® He ruled which exhibit had to be disclosed to the de-
fendants, ordered that it not be disclosed to anyone else by the defendants, and
ordered that all of the exhibits be kept under seal with the court security officer.'**

163. Interview with Michael B. Mukasey, June 25, 2007.

164. Rahman, 870 F. Supp. 47; see Gross, supra note 26, at 37 (reporting that only one of the
six documents had to be disclosed); Liptak, supra note 123 (“Judge Mukasey was concerned
throughout about balancing the defendants’ rights against national security. He ordered an array of
potential evidence to be disclosed to the defense, for instance, but drew the line at information he
said would needlessly compromise intelligence operations.”).
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American Embassy Bombingsin
Kenya and Tanzania

United Sates v. El-Hage (Leonard B. Sand
and Kevin Thomas Duffy, SD.N.Y.)

Bombs exploded outside the United States embassies in Nairobi, Kenya, and Dar

es Salaam, Tanzania on August 7, 1998, killing 224 people, including 12 Ameri-
165

cans.

TheBombing in Kenya

Pakistani authorities arrested Mohammed Saddig Odeh on the day of the bomb-
ings for traveling with a fraudulent passport,*® and he quickly became a suspect
in the Nairobi bombing.'®” Kenyan authorities arrested Mohamed Rashed Daoud
al->’Owhali on August 12, 1998, as another suspect in the bombing.*® Al->Owhali
admitted driving the bomb to the embassy in Kenya.!®® Later that month the sus-
pects were moved to New York,'” and they were indicted on October 7.1* The

165. The 9/11 Commission Report 70 (2004); United States v. Bin Laden, 156 F. Supp. 2d
359, 362 (S.D.N.Y. 2001); United States v. El-Hage, 213 F.3d 74, 77 (2d Cir. 2000); United States
v. Bin Laden, 91 F. Supp. 2d 600, 604, 606 (S.D.N.Y. 2000); United States v. Bin Laden, 92 F.
Supp. 2d 225, 231 (S.D.N.Y. 2000); see Rick Lyman, Texans Cell Terror Suspect Apolitical, N.Y.
Times, Sept. 20, 1998, at 126; James C. McKinley, Jr., Bombs Rip Apart 2 U.S. Embassies in Af-
rica, N.Y. Times, Aug. 8, 1998, at AL.

Eleven non-American deaths occurred in Tanzania; the other deaths occurred in Kenya. See
Raymond Bonner, Tanzania Charges Two in Bombing of American Embassy, N.Y. Times, Sept.
22,1998, at A6.

An account of the bombings and the prosecution of the bombers was prepared by an American
anthropologist who survived the blast in Tanzania, but whose Kenyan husband died waiting for
her outside the embasy. Susan F. Hirsch, Terrorism, Grief, and a Victim’s Quest for Justice
(2006).

166. United States v. Bin Laden, 132 F. Supp. 2d 198 (S.D.N.Y. 2001); see Raymond Bonner,
Pakistan Arrests Two New Suspects in Embassy Blasts, N.Y. Times, Aug. 19, 1998, at Al; Ray-
mond Bonner, Tanzania Charges Two in Bombing of American Embassy, N.Y. Times, Sept. 22,
1998, at A6 [hereinafter Tanzania Charges].

167. See David Johnston, U.S. Says Suspect Does Not Admit Role in Bombings or Ties to
Saudi, N.Y. Times, Aug. 18, 1998, at A7.

168. United States v. Bin Laden, 132 F. Supp. 2d 168, 173-74 (S.D.N.Y. 2001); see David
Johnston, Blast Suspect Held in U.S. and Is Said to Admit Role, N.Y. Times, Aug. 28, 1998, at Al.

169. See Johnston, supra note 168.

The court denied a motion to suppress this confession. Bin Laden, 132 F. Supp. 2d at 192-98;
see Benjamin Weliser, Judge Extends Legal Rights Beyond U.S,, N.Y. Times, Feb. 17, 2001, at B1;
Benjamin Weiser, Kenya Satements in Terrorism Case Allowed by Judge, N.Y. Times, Jan. 30,
2001, at Al

170. Bin Laden, 132 F. Supp. 2d at 205; Bin Laden, 132 F. Supp. 2d at 178; see Dan Barry,
With Suspect in Town, Giuliani Steps Up Security, N.Y. Times, Aug. 28, 1998, at A6; David
Johnston, Charges Against 2d Suspect Detail Trial of Terrorists, N.Y. Times, Aug. 29, 1998, at
A4,
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UniteclnStat&e decided to seek the death penalty against a-’Owhali but not
Odeh.

The government identified Haroun Fazil as another suspect in the Nairobi
bombing.'”® It is believed that he drove a pickup truck to lead the vehicle carrying
the bomb to the embassy.!™ The government offered a $2 million reward for in-
formation leading to his arrest, but he has not been apprehended.!’

On September 16, 1998, Wadih el-Hage, a U.S. citizen and resident of Arling-
ton, Texas, who once shared a house with Fazil in Nairobi and who once was
Osama bin Laden’s personal secretary, was arrested immediately after testifying
before a grand jury.'”® El-Hage, who aso testified before a grand jury about Bin
Laden’s activities a year earlier, was charged with making false statements to in-
vestigators and the grand jury.*”” On October 7, charges against him were broad-
ened to include conspiracy to kill American citizens.*™

171. United States v. Bin Laden, 91 F. Supp. 2d 600, 606 (S.D.N.Y. 2000); see United States
v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y. 2000) (noting first court appearance on Oct. 8,
1998).

172. United Statesv. Bin Laden, 126 F. Supp. 2d 290 (S.D.N.Y. 2001) (noting June 28, 2000,
filing of death penalty notice); United States v. Bin Laden, 126 F. Supp. 2d 256 (S.D.N.Y. 2000);
see Benjamin Weiser, 4 Guilty in Terror Bombings of 2 U.S. Embassies in Africa, N.Y. Times,
May 30, 2001, at Al[hereinafter 4 Guilty] (reporting that prosecutors did not explain why they did
not seek the death penalty against Odeh); Benjamin Weiser, Defendant in Bombings Faking Il1-
ness, Judge Is Told, N.Y. Times, Dec. 12, 2000, at B3 [hereinafter Faking llIness]; Benjamin
Weiser, U.S to Seek Death Penalty for 2d Defendant in Blasts, N.Y. Times, June 14, 2000, at B3
[hereinafter 2d Death Penalty]; Benjamin Weiser, U.S. to Seek Death Penalty in Bombings, N.Y.
Times, May 10, 2000, at B1.

173. See Benjamin Weiser, 2 New Suspects Linked by U.S. to Terror Case, N.Y. Times, Sept.
18, 1998, at Al [hereinafter 2 New Suspects]; Benjamin Weiser, A Bin Laden Agent Left Angry
Record of Gripes and Fears, N.Y. Times, Dec. 2, 1998, at A1l [hereinafter Angry Record].

174. See Weiser, 2 New Suspects, supra note 173; Weiser, Angry Record, supra note 173.

175. See Weiser, 2 New Suspects, supra note 173; Weiser, Angry Record, supra note 173; Ben-
jamin Weiser, U.S. Charges Ex-Soldier, Calling Him Plotter with Bin Laden, N.Y. Times, May
20, 1999, at A12 [hereinafter U.S. Charges Ex-Soldier].

176. United States v. El-Hage, 213 F.3d 74, 77 (2d Cir. 2000); Bin Laden, 91 F. Supp. 2d at
606; Bin Laden, 92 F. Supp. 2d at 231; Docket Sheet, United States v. El Hage, No. 1:98-cr-1023
(S.D.N.Y. Sept. 21, 1998) [hereinafter S.D.N.Y. El Hage Docket Sheet]; see Lyman, supra note
165; Weiser, 2 New Suspects, supra note 173; see also The 9/11 Commission Report 56 (2004)
(“Hage was a U.S. citizen who had worked with Bin Ladin in Afghanistan in the 1980s, and in
1992 he went to Sudan to become one of a Qaeda’s major financial operatives.”).

Osama bin Laden already had a sealed indictment against him, which was issued in June 1998.
See The 9/11 Commission Report 110 (2004). On November 4, 1998, a 238-count superseding
indictment was issued against Bin Laden that included charges for the embassy bombings. See The
9/11 Commission Report 128 (2004); Benjamin Weiser, Saudi Is Indicted in Bomb Attackson U.S.
Embassies, N.Y. Times, Nov. 5, 1998, at A1l.

177. El-Hage, 213 F.3d at 77; Bin Laden, 91 F. Supp. 2d at 605-07 (noting that el-Hage ap-
peared before the grand jury on Sept. 24, 1997); Bin Laden, 92 F. Supp. 2d at 231; S.D.N.Y. El
Hage Docket Sheet, supra note 176 (noting criminal complaint filed on Sept. 17, 1998); see
Lyman, supra note 165; Weiser, 2 New Suspects, supra note 173.
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The U.S. District Court for the Southern District of New York assigned the
case to Judge Leonard B. Sand.*"

In October 2000, el-Hage tried to plead guilty, but the court did not accept his
plea, because Judge Sand determined that el-Hage was pleading guilty to avoid
the strip searches required every time he came to court rather than because he be-
lieved he was guilty.*®

The Bombing in Tanzania

On September 21, 1998, the government of Tanzania charged Mustafa Mahmoud
Said Ahmed and Rashid Saleh Hemed with the bombing of the American em-
bassy in Dar es Salaam.'® Tanzania dropped charges against Ahmed in March
2000.'% After a four-year trial, Tanzania’s High Court ruled in 2004 that the evi-
dence did not support a conviction against Hemed.®

Khalfan Khamis Mohamed was arrested in Cape Town, South Africa, on Oc-
tober 5, 1999, flown to New Y ork, and arraigned on October 8 for participation in
the Dar es Salaam bombing.’® His attorney admitted at trial that K.K. Mohamed
helped assemble the bomb.*® The United States decided to seek the death penalty

Judge Sand ultimately decided that el-Hage could not be prosecuted in the Southern District of
New York for false statements made to FBI agents in Texas. United States v. Bin Laden, 146 F.
Supp. 2d 373 (S.D.N.Y. 2001).

178. Bin Laden, 91 F. Supp. 2d at 605; see Benjamin Weiser, U.S. Closer to Tying Bin Laden
to Embassy Bombings, N.Y. Times, Oct. 8, 1998, at A3.

179. S.D.N.Y. El Hage Docket Sheet, supra note 176; see Benjamin Weiser, U.S. May Ask
Death Penalty in Embassy Bombings, N.Y. Times, Oct. 9, 1998, at A10.

Tim Reagan interviewed Judge Sand for this report in the judge’s chambers on June 25, 2007.

The case originally was assigned to Judge John E. Sprizzo, S.D.N.Y. El Hage Docket Shest,
supra note 176, but Judge Sprizzo recused himself because he previously provided representation
to Libya, see Benjamin Weiser, U.S. Asks British to Deliver Suspected Bin Laden Aide, N.Y.
Times, Sept. 29, 1998, at A10 [hereinafter Deliver Aide].

180. See Benjamin Weiser, Judge Rejects Guilty Plea in Bomb Plot, N.Y. Times, Oct. 25,
2000, at B1.

181. See Bonner, Tanzania Charges, supra note 166; see also James Risen & Benjamin
Weliser, Before Bombings, Omens and Fears, N.Y. Times, Jan. 9, 1999, at A1 (reporting that in
1997 Ahmed warned the American embassy in Kenya of abomb plot).

182. See Charges Dropped in an Embassy Bombing, N.Y. Times, Mar. 20, 2000, at A5.

183. See Marc Lacey, Tanzania Releases Man Held in '98 Bombing, N.Y. Times, Dec. 23,
2004.

184. United States v. Bin Laden, 91 F. Supp. 2d 600, 604 n.3 (S.D.N.Y. 2000); United States
v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y. 2000); see Benjamin Weiser, Man Charged in
Bombing of U.S Embassy in Africa, N.Y. Times, Oct. 9, 1999, at A4.

After the bombings, Mohamed fled Tanzania; he arrived in South Africa on August 16, 1998.
United States v. Bin Laden, 156 F. Supp. 2d 359, 362 (S.D.N.Y. 2001). He used fraudulent docu-
ments and a false name to request political asylum, and he was arrested when the fraud was dis-
covered. Id.

185. See Hirsch, supra note 165, at 69, 81 (reporting also that Mohamed was known as
“K.K.”); Benjamin Weiser, Suspect Admits Helping Make Embassy Bomb, N.Y. Times Feb. 6,
2001, at A1 (reporting that Mohamed’s attorney made the concession during opening arguments);
see also Bin Laden, 156 F. Supp. 2d at 362-63 (“During interrogation by American officials on
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against him.**® South Africa’s Constitutional Court, its highest court, subse-
quently ruled that it was improper to turn Mohamed over to the United States for
acapital trial.®" Judge Sand ruled that the decision by the South African court did
not invalidate Mohamed’s capital prosecution, but Mohamed could offer the deci-
sion as mitigating evidence.’®

A Larger Plot

Mamdouh Mahmud Salim, Osama bin Laden’s finance manager, was suspected of
organizing the embassy bombings and was arrested in Munich, Germany, on Sep-
tember 16, 1998.% German authorities handed him over to the U.S. government
on December 20 on condition that he not face the death penalty.**® He first ap-
peared before the district court on December 21.** The government charged him
with four broad conspiracy counts.'*?

Khalid a-Fawwaz, who was apparently al-Qaeda’s leader in Britain and who
ran al-Qaeda’s media operations, was arrested by British authorities in September
1998.1% On June 19, 1999, the U.S. government indicted him for having ahand in
the 1998 bombings.** At the United States’ request, British authorities also ar-
rested Ibrahim Hussein Eidarous and Adel Mohammed Abdul Bary on July 11,

October 5 and 6, 1999, Khalfan Mohamed admitted to playing arole in the August 7, 1998, bomb-
ing of the American Embassy in Dar es Salaam.”).

Judge Sand denied Mohamed’s motion to suppress his admission to arresting authorities. Bin
Laden, 156 F. Supp. 2d at 363.

186. United States v. Bin Laden, 126 F. Supp. 2d 290 (S.D.N.Y. 2001) (noting June 27, 2000,
filing of death penalty notice); United States v. Bin Laden, 126 F. Supp. 2d 256 (S.D.N.Y. 2000)
(denying a claim that death penalty certification was race-based); see Weiser, Faking llIness, su-
pra note 172; Weiser, 2d Death Penalty, supra note 172.

187. Bin Laden, 156 F. Supp. 2d at 361 & n.1; see Hirsch, supra note 165, at 228; Benjamin
Weliser, South Africa Regrets Its Role in a Defendant’s Extradition, N.Y. Times, May 31, 2001, at
B4 (reporting that the May 28, 2001, ruling “came too late to do Mr. Mohamed any good”).

188. Bin Laden, 156 F. Supp. 2d 359; see Hirsch, supra note 165, at 228-29.

189. United States v. Bin Laden, 160 F. Supp. 2d 670, 674 (S.D.N.Y. 2001); Bin Laden, 92 F.
Supp. 2d at 231; S.D.N.Y. El Hage Docket Sheet, supra note 176 (noting Sept. 14, 1998, com-
plaint and arrest warrant against Salim); see Benjamin Weiser, Judge Orders Embassy Bomb Sus-
pect Held Without Bail, N.Y. Times, Dec. 22, 1998, at B6 [hereinafter Held Without Bail]; Benja-
min Weiser, U.S. Says Bin Laden Aide Tried to Get Nuclear Material, N.Y. Times, Sept. 26, 1998,
at A3 [hereinafter Nuclear Material].

Judge Sand denied Salim’s motion to suppress statements made while detained in Germany.
Bin Laden, 160 F. Supp. 2d 670; see Court Won't Suppress Satement in Bombing, N.Y. Times,
Aug. 25, 2001, at B3.

190. Bin Laden, 156 F. Supp. 2d at 370; see Weiser, Held Without Bail, supra note 189.

191. Bin Laden, 92 F. Supp. 2d at 231.

192. See Weiser, Held Without Bail, supra note 189; Weiser, Nuclear Material, supra note 189
(reporting the unsealing of charges on Sept. 25, 1998).

193. See Andrew Jacobs, U.S. Indicts 2 More Men in Bombing of Embassies, N.Y. Times, June
17, 1999, at A17; Weiser, Angry Record, supra note 173; Weiser, Deliver Aide, supra note 179.

194. See Jacobs, supra note 193.
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1999.' Britain’s House of Lords ruled on December 17, 2001, that these three
suspects could be extradited to the United States.'*

Ali A. Mohamed, a former sergeant in the U.S. Army, who previously was a
major in Egypt’s army, was secretly charged with al-Qaeda conspiracies in Sep-
tember 1998.°" He was formally indicted on May 19, 1999, after he refused to
cooperate in the tracking down of Osama bin Laden, and he first appeared in court
on May 27. On October 20, 2000, he agreed to plead guilty.'*

Mohamed Suleiman a-Nalfi was lured from his home in Sudan and appre-
hended in Kenya in late 2000 by the United States.”® He was held in secret for
more than four months before charges against him were made public.?* Eventu-
aly he pleaded guilty?® and was sentenced to 10 years and one month in
prison.”

A Prison Guard |Is Stabbed

On November 1, 2000, Salim stabbed a prison guard with a sharpened comb when
the guard escorted Salim back to retrieve some documents from the cell that
Salim shared with K.K. Mohamed.?® Because Salim’s attorneys were witnesses,

195. David Rohde, U.S. Says It Has Fingerprints of Embassy Bombing Suspects, N.Y. Times,
July 13, 1999, at A6.

196. See Warren Hoge, Court Approves Extraditions in Bombings of U.S. Embassies, N.Y.
Times, Dec. 18, 2001.

197. See Benjamin Weiser, U.S. Ex-Sergeant Linked to Bin Laden Conspiracy, N.Y. Times,
Oct. 30, 1998, at Al; see also The 9/11 Commission Report 68 (2004) (describing Ali Mohamed
as “aformer Egyptian army officer who had moved to the United States in the mid-1980s, enlisted
in the U.S. Army, and became an instructor at Fort Bragg”); Benjamin Weiser & James Risen, A
Soldier 's Shadowy Trail in U.S. and in the Mideast, N.Y. Times, Dec. 1, 1998, at A1 (reporting
that Mohamed applied to be a CIA agent in 1984).

198. United States v. Bin Laden, 92 F. Supp. 2d 225, 231 (S.D.N.Y. 2000); see Benjamin
Weliser, Indicted Ex-Sergeant Says He Knows Who Bombed U.S. Embassies, N.Y. Times, June 5,
1999, at A3 (reporting that Mohamed was also known as Abu Omar); Weiser, U.S. Charges Ex-
Soldier, supra note 175.

199. S.D.N.Y. El Hage Docket Shest, supra note 176; see Benjamin Weiser, Bin Laden Linked
to Embassy Blast by an Ex-Soldier, N.Y. Times, Oct. 21, 2000, at A1

Mohamed was not called as awitness at the trial of the other defendants. See Benjamin Welser,
Lawyers Seeking to Expose Plea Deal in Bombings Case, N.Y. Times, May 6, 2001, at 151.

200. See Benjamin Weiser, Qaeda Member Pleads Guilty to 1990s Conspiracy Charge, N.Y.
Times, Feb. 1, 2003, at A13 [hereinafter Qaeda Member]; Benjamin Weiser, Terror Suspect Held
Secretly for 4 Months, N.Y. Times, Mar. 22, 2001, at B1 [hereinafter Held Secretly].

201. See Weiser, Qaeda Member, supra note 200; Weiser, Held Secretly, supra note 200.

202. S.D.N.Y. El Hage Docket Sheet, supra note 176 (noting Jan. 31, 2003, guilty plea); see
Weliser, Qaeda Member, supra note 200.

203. S.D.N.Y. El Hage Docket Sheet, supra note 176; see Benjamin Weiser, 10 Years for al
Qaeda Operative, N.Y. Times, Feb. 25, 2003, at B4 (reporting a sentence of 10 years).

204. United States v. Salim, 287 F. Supp. 2d 250, 259 (S.D.N.Y. 2003); United States v. Bin
Laden, 160 F. Supp. 2d 670, 673 (S.D.N.Y. 2001); see Benjamin Weiser, 2 in Terror Case Sus-
pected in Sabbing of Guard at Federal Jail, N.Y. Times, Nov. 2, 2000, at B7; Benjamin Weiser,
Quandary in Terror Case, N.Y. Times, Nov. 12, 2000, at 139 [hereinafter Quandary].
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the court discontinued their representation of Salim and severed his prosecution
from the other defendants’ trial, which was scheduled to begin only two months
later.?® Both Salim and K .K. Mohamed were transferred to other jails,*® but only
Salim was charged with the stabbing.*®” The court assigned the prosecution of
Salim for the stabbing to Judge Deborah A. Batts.?®

Salim pleaded guilty on April 3, 2002, to attempted murder.*® Judge Batts
sentenced him to 32 years in prison.”® Salim’s appeal is pending.”*

The government argued that the stabbing was part of a plot to escape by taking hostages, but
the court found that the motive was to enable an attack on defense counsel so that they would be
dismissed. Salim, 287 F. Supp. 2d 250; see Benjamin Weiser, Government Says Attack on Guard
Was Part of Escape Plan, N.Y. Times, Dec. 21, 2000, at B3 [hereinafter Escape Plan] (reporting
on an aleged “elaborate plot to take defense lawyers hostage to get themselves and possibly other
prisoners freed”); see also Benjamin Weiser, Man Called a Qaeda Founder Denies a Terror Link
to Assault, N.Y. Times, Sept. 5, 2002, at A20 (reporting Salim’s one-time claim that “he wanted to
break out and go to the United Nations to proclaim his innocence™).

At K.K. Mohamed’s sentencing hearing, “[a] neurosurgeon testified [that the guard] suffered
severe brain damage and lost much of his ability to see and communicate. He also suffered a
stroke after surgery, the doctor said, and has partial paralysis in an arm and leg.” Benjamin
Weliser, Doctor Details Injuries Left in Jail Attack, N.Y. Times, June 26, 2001, at B4 [hereinafter
Doctor Details Injuries].

205. Bin Laden, 160 F. Supp. 2d at 673; see Hirsch, supra note 165, at 213; Weiser, Quandary,
supra note 204.

206. See Benjamin Weiser, Judge Orders Confiscation of Papers in Terrorism Case, N.Y.
Times, Nov. 29, 2000, at B4.

207. Bin Laden, 160 F. Supp. 2d at 673; see Weiser, Escape Plan, supra note 204.

Although the government did not charge Mohamed with participation in the stabbing, in an ef-
fort to persuade his sentencing jury to have him executed, the government argued that he partici-
pated in the stabbing. See Weiser, Doctor Details Injuries, supra note 204.

208. Bin Laden, 160 F. Supp. 2d at 673 n.5; Docket Sheet, United Statesv. Salim, No. 1:01-cr-
2 (S.D.N.Y. Jan. 3, 2001) [hereinafter S.D.N.Y. Salim Docket Sheet]; see Benjamin Weiser, Ter-
ror Suspect Failsin Effort to Move Other Trial, N.Y. Times, Mar. 31, 2001, at B6.

209. Salim, 287 F. Supp. 2d at 259; S.D.N.Y. Salim Docket Sheet, supra note 208; see Robert
F. Worth, Man Admits Murder Attempt, N.Y. Times, Apr. 4, 2002, at B5.

210. SD.N.Y. Salim Docket Sheet, supra note 208 (also noting ordered restitution of
$4,722,820); see Susan Saulny, As Attacker |s Sentenced, Victim Vents Disgust and |s Ejected,
N.Y. Times, May 4, 2004, at B3 (reporting that Judge Batts had to g ect the victim from the court
for disruptive behavior); see Salim, 287 F. Supp. 2d 250 (finding facts for sentence calculation).

211. Docket Sheet, United Statesv. Salim, No. 04-2643 (2d Cir. May 10, 2004) [hereinafter 2d
Cir. Salim Docket Sheet] (noting that the appeal is set for argument the week of May 12, 2008);
see Docket Sheet, United States v. Salim, No. 04-3200 (2d Cir. filed June 4, 2004, closed Apr. 1,
2005) (government’s cross-appeal).

The appeal was interrupted by a limited remand in which the district court determined that the
sentence should not be amended in light of United Sates v. Booker, 543 U.S. 220 (2005) (decided
Jan. 12, 2005). 2d Cir. Salim Docket Sheet, supra (noting Apr. 1, 2005, limited remand); S.D.N.Y.
Salim Docket Sheet, supra note 208 (noting Nov. 7, 2005, decision that the sentence should not be
changed).
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TheMain Trial

The trial against Odeh, al-’Owhali, el-Hage, and K.K. Mohamed began with jury
selection on January 3, 2001.22 With the help of a juror questionnaire, Judge
Sand screened a jury pool of 1,302 people.®* Opening arguments began a month
later, on February 5.* Both Arabic and Kiswahili interpreters were required.

Many survivors of the bombings attended the trial, wearing lapel pins pro-
vided by a victims’ advocate showing a map of Africa with Kenya and Tanzania
highlighted.?® The pins helped the marshals identify victims for appropriate seat-
ing, but Judge Sand ordered that the pins not be worn after defense counsel ar-
gued that they would improperly influence the jurors.?’

Closing arguments began on May 1,® and the jury began its deliberations on
May 10.2° All four defendants were convicted of all charges on May 29.%%°

Judge Sand granted al-’Owhali and K.K. Mohamed separate death penalty
hearings.??* First came Al-’Owhali’s hearing—the first death penalty hearing in
the Southern District of New York since the 1950s—and the jury began to delib-
erate on his sentence on June 5, 2001.%? On June 12, the jury announced that it

212. United States v. Bin Laden, 156 F. Supp. 2d 359, 363 (S.D.N.Y. 2001); United States v.
Bin Laden, 132 F. Supp. 2d 168, 172 (S.D.N.Y. 2001); S.D.N.Y. El Hage Docket Sheet, supra
note 176; see Benjamin Weiser, First Day of Jury Sdlection in U.S. Embassy Bombings, N.Y.
Times, Jan. 3, 2001, at B3; see also Anthony D. Romero & Dina Temple-Raston, In Defense of
Our America 1 (2007) (describing the case as “the United States of America’s first comprehensive
attempt to prosecute the growing menace of Islamic extremism in a court of law”).

213. Leonard B. Sand, United States v. El Hage: Juror Questionnaire (Jan. 3, 2001); Interview
with Hon. Leonard B. Sand, June 25, 2007; see Alan Feuer, Jury Questionnaire Fills in a Few
Blanks, N.Y. Times, Feb. 8, 2001, at B8.

According to Judge Sand, the questionnaire and voir dire caused many jurors to assume that
the court would tell them what penalty would go with each crime, and did not make clear that ul-
timate decisions on the death penalty would be for the jury to make. Interview with Hon. Leonard
B. Sand, June 25, 2007.

214. Bin Laden, 156 F. Supp. 2d at 363.

215, Interview with Hon. Leonard B. Sand, June 25, 2007.

216. See Hirsch, supra note 165, at 72.

217. Seeid. at 72-73.

218. See Benjamin Weiser, Conspiracy by Bin Laden Is Described, N.Y. Times, May 2, 2001,
at B1.

219. See Jury Gets Terror Case, N.Y. Times, May 11, 2001, at B6; Hirsch, supra note 165, at
177 (reporting that jury deliberations were interrupted by dental work and a house closing).

220. United States v. Bin Laden, 160 F. Supp. 2d 670, 673 n.5 (S.D.N.Y. 2001); United States
v. Bin Laden, 156 F. Supp. 2d 359, 361, 363 (S.D.N.Y. 2001); S.D.N.Y. El Hage Docket Shest,
supra note 176; see Weiser, 4 Guilty, supra note 172 (reporting also that none of the defendants
testified); Hirsch, supra note 165, at 179-80.

It was reported that initially five jurors voted to acquit el Hage. Benjamin Weiser, A Jury Torn
and Fearful in 2001 Terrorism Trial, N.Y. Times, Jan. 5, 2003, at 11 [hereinafter Jury Torn].

221. Bin Laden, 156 F. Supp. 2d at 361 n.2; see Benjamin Weiser, McVeigh Execution Casts
Shadow on Embassy Terror Trial, N.Y. Times, Apr. 24, 2001, at B2 (reporting on Judge Sand’s
Apr. 23, 2001, ruling).

222. See Hirsch, supra note 165, at 186; Benjamin Weiser, Jury Weighs Death Penalty for
Bomber, N.Y. Times, June 6, 2001, at B4.
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was deadlocked, which meant that al-’Owhali would be imprisoned for life with-
out the possibility of release.?”® The jury began to deliberate on K.K. Mohamed’s
sentence on July 5°** and announced their deadlock on July 10.%%

On October 18, 2001, Judge Sand sentenced each of the four defendantsto life
in prison without the possibility of release.® Because of the intervening and
nearby attacks on September 11, 2001, court security on the day of sentencing
was substantially enhanced.”’

Further Proceedings

On January 23, 2002, Judge Kevin Thomas Duffy took over for Judge Sand with
respect to further proceedings in prosecutions for the embassy bombings.??®

All four defendants appealed their convictions,?® but K.K. Mohamed with-
drew his appeal . >

The last execution in New Y ork was the 1954 execution of Gerhard Puff, who was executed a
year after Julius and Ethel Rosenberg. See Benjamin Weiser, Reno Allows First U.S. Death Pen-
alty Trial in Manhattan in Decades, N.Y. Times, Nov. 20, 1997, at B1 [hereinafter Reno Allows].
Attorney General Janet Reno authorized capital prosecutions of John Cuff, Deric Frank, and Cla
rence Heatley in 1997, but they pleaded guilty and avoided capital sentencing trials. See 25-Year
Sentence for Ex-Girlfriend’s Death, N.Y. Times, Jan. 30, 2000, at 133; Benjamin Weiser, Former
Officer Getsa Life Termfor 10 Murdersin a Drug Gang, N.Y. Times, Mar. 23, 1999, at B1; Ben-
jamin Weiser, Gang Leader, in Plea Deal, Admits to Role in 13 Killings, N.Y. Times, Feb. 6,
1999, at B2; Weiser, Reno Allows, supra; Benjamin Weiser, Reno Authorizes a Second Death
Penalty Case for Prosecutors in Manhattan, N.Y. Times, Nov. 21, 1997, at B4. The first federal
defendant sentenced to death in New York since Puff was Ronell Wilson, whom a jury voted to
execute on January 30, 2007, in the Eastern District of New Y ork. See Michael Brick, Jury Agrees
on Death Sentence for the Killer of Two Detectives, N.Y. Times, Jan. 31, 2007, at Al.

223. Bin Laden, 156 F. Supp. 2d at 361 n.2; see Benjamin Weliser, Life for Terrorist in Em-
bassy Attack, N.Y. Times, June 13, 2001, at A1 (reporting that 10 jurors concluded that execution
would make the defendant a martyr and that five jurors decided that life in prison would be the
greater punishment); Hirsch, supra note 165, at 201-03 (same, reporting also that before announc-
ing their verdict, the jurors requested a copy of the oath they had taken).

It was reported that the vote was nine to three in favor of execution. Benjamin Weiser, 4 Are
Sentenced to Life in Prison in 1998 U.S. Embassy Bombings, N.Y. Times, Oct. 19, 2001, at A1,
Weliser, Jury Torn, supra note 220.

224. See Benjamin Weiser, Terror Jury Deliberates, N.Y. Times, July 6, 2001, at B5.

225. Bin Laden, 156 F. Supp. 2d at 362-63; see Benjamin Weiser, Jury Rejects Death Penalty
for Terrorist, N.Y. Times, July 11, 2001, at B1 (reporting that seven jurors concluded that execu-
tion would make the defendant a martyr).

226. S.D.N.Y. El Hage Docket Sheet, supra note 176; see Weiser, supra note 223.

The defendants ultimately were sent to serve their sentences at the Administrative Maximum
Facility, or “Super Max,” in Florence, Colorado. Benjamin Weiser, Prison Switch for Terroristsin
Bombings, N.Y. Times, Dec. 25, 2001, at B6.

227. See Hirsch, supra note 165, at 244; Weiser, supra note 223 (“The building resembled a
military base, with federal marshals carrying shotguns, public entrances closed and the screening
of visitorsincreased.”).

228. S.D.N.Y. El Hage Docket Sheet, supra note 176; see Embassy Bombings Case Goes to
New Judge, N.Y. Times, Jan. 26, 2002, at A9; Hirsch, supra note 165, at 258.

229. Docket Sheet, United States v. Mohamed, No. 01-1571 (2d Cir. Nov. 1, 2001) [hereinafter
2d Cir. Mohamed Docket Sheet] (appeal by Mohamed); Docket Sheet, United States v. Odeh, No.
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After the trial, the New York Times published an article based on interviews
with nine of the 12 jurors.?®! The story reported that two jurors sought outside re-
ligious guidance on their sentence verdicts, one juror did legal research on the
Internet, and some jurors were aware that the defendants were shackled under the
defense table.**? The court of appeals denied the defendants’ motion that the ap-
peal be stayed and the case remanded to the district court to determine whether
revelations in the story necessitated a new trial.

Ti;g appeals by Odeh, al-’Owhali, and el-Hage were heard on December 10,
2007.

Challenge: Attorney—Client Contacts

The detained defendants were cut off from virtually al communications.”® They

were permitted to meet with their attorneys, but the attorneys were prohibited
from sharing anything said in the meetings with investigators or experts, which
seriously hampered the preparation of a defense.*® In response to complaints by
defense attorneys, Judge Sand visited the jail and approved the detention condi-
tions, except that he ordered that the defendants be permitted to call their families
three times a month instead of once.?*’

01-1553 (2d Cir. Oct. 24, 2001) (appea by Odeh); Docket Sheet, United States v. El Hage, No.
01-1550 (2d Cir. Oct. 25, 2001) (appea by e Hage); Docket Sheet, United States v. Al-’Owhali,
No. 01-1535 (2d Cir. Oct. 19, 2001) [hereinafter 2d Cir. Al-’Owhali Docket Sheet] (lead case, ap-
peal by al->’Owhali); see Weiser, Jury Torn, supra note 220.

230. 2d Cir. Mohamed Docket Sheet, supra note 229 (noting a Jan. 21, 2004, order that the ap-
peal was withdrawn with prejudice); see Benjamin Weiser, 3 Seek Retrial in Bombing of Embas-
sies, N.Y. Times, Jan. 23, 2004, at B4.

231. Weiser, Jury Torn, supra note 220 (reporting that one juror could not be found and two
jurors declined interviews).

232. 1d; see Weiser, supra note 230; Benjamin Weiser, Jury Behavior Raises Issuesin Terror
Case, N.Y. Times, Jan. 16, 2003, at B1 [hereinafter Jury Behavior].

233. 2d Cir. Al-'Owhali Docket Sheet, supra note 229 (noting the Mar. 12, 2003, denial of a
Jan. 15, 2003, motion for alimited remand); see Weiser, Jury Behavior, supra note 232 (reporting
on the filing of the motion); but see 2d Cir. Al-’Owhali Docket Sheet, supra note 229 (noting a
May 25, 2005, granting of a motion to hold the appeal in abeyance until resolution of el Hage’s
motion for anew trial).

234. 2d Cir. Al-’Owhali Docket Sheet, supra note 229 (noting that the appeal was heard by
Circuit Judges Wilfred Feinberg, Jon O. Newman, and José A. Cabranes); see Benjamin Weiser,
War vs. Terrorism Debate in Embassy Bomb Appeal, N.Y. Times, Dec. 11, 2007, at B3.

235. United States v. Bin Laden, 92 F. Supp. 2d 225, 231-32 (S.D.N.Y. 2000) (describing
“special conditions of confinement™); see Benjamin Weiser, Bombing Suspects Are Isolated in
New York Jail, N.Y. Times, Oct. 27, 1998, at A8 [hereinafter Suspects Isolated]; Benjamin
Weiser, Judge to Hear Complaints on Jail Rules, N.Y. Times, Nov. 11, 1998, at B3 [hereinafter
Judge to Hear Complaints]; Benjamin Weiser, Lawyers for Bombing Suspects Say Jail Rules Vio-
late Rights, N.Y. Times, Nov. 10, 1998, at B4 [hereinafter Rules Violate Rights].

236. See Weiser, Suspects Isolated, supra note 235; Weiser, Judge to Hear Complaints, supra
note 235; Weiser, Rules Violate Rights, supra note 235.

237. United Statesv. El-Hage, 213 F.3d 74, 77 (2d Cir. 2000) (affirming Judge Sand’s approv-
ing the conditions of confinement); see Benjamin Weiser, Judge Won't Ease Jail Restrictions on
Men Held in Bombings of U.S Embassies, N.Y. Times, Nov. 19, 1998, at B9.
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Attorney—client communications also were impaired by the fact that defense
counsel could not discuss classified evidence with their clients because the defen-
dants did not have security clearances.*®

Challenge: Mental Deterioration During Detention

After several months of restrictive confinement, el-Hage angrily criticized Judge
Sand during a hearing for not reading a letter el-Hage had prepared that pro-
claimed his innocence and contended that the United States could have prevented
the embassy bombings.?*® Marshals restrained el-Hage when he leapt from his
chair in the courtroom and appeared to charge the judge.** Approximately six
months later, a psychiatrist reported that el-Hage’s solitary confinement was seri-
ously impairing his mental health.?** The government agreed to give e-Hage a
cell mate, but the court ruled that his conditions of confinement were largely
proper, and el-Hage complained that the cell mate made his cell too crowded.?*

After the prison guard was stabbed, an incident not involving e-Hage, the
prison removed el-Hage’s possessions and privileges.*® According to his wife,
his mental state deteriorated sharply and he stopped recognizing his attorney.?*
However, two court-appointed psychiatrists and a court-appointed psychologist
determined that el-Hage was faking mental illness.?*® Judge Sand decided that the
expegmopi nions were well founded and that el-Hage was competent to stand
trial.

238. United States v. Bin Laden, No. 1:98-cr-1023, 2001 WL 66393 (S.D.N.Y. Jan. 25, 2001)
(holding that prohibiting defense counsel from discussing classified evidence with defendants did
not violate the defendants’ Sixth Amendment rights).

239. See Benjamin Weiser, Suspect in Embassy Bombings Avows Innocence in Lettersto Rela-
tives, N.Y. Times, June 25, 1999, at B5 [hereinafter Suspect Avows Innocence]; Benjamin Weiser,
Terrorism Suspect Charges Toward Judge, but Is Tackled, N.Y. Times, June 23, 1999, at B6
[hereinafter Suspect Charges).

240. See Weiser, Suspect Avows Innocence, supra note 239; Weiser, Suspect Charges, supra
note 239.

As aresult of this incident, defendants were shackled when they were in court. Interview with
Hon. Leonard B. Sand, June 25, 2007.

241. See Benjamin Weiser, Report Says Isolation Takes Toll on Terrorism Suspect, N.Y.
Times, Dec. 15, 1999, at B20.

242. See Benjamin Weiser, Judge Upholds Strict Jail Conditions for Suspect in Bin Laden
Case, N.Y. Times, Jan. 11, 2000, at B7; Weiser, supra note 241.

243. See Lowell Bergman & Benjamin Weiser, Suspect in Terror Case Is Mistreated, Wife
Says, N.Y. Times, Nov. 22, 2000, at B4.

244, Seeid.

245, See Weiser, Faking llIness, supra note 172.

246. See Benjamin Weliser, Judge Rules Defendant’s Amnesia |s Feigned in Terror Case, N.Y.
Times, Dec. 16, 2000, at B2.
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Challenge: Jury Security

Judge Sand decided to close jury selection and use an anonymous jury, but not
sequester the jury.?*’

On Monday, Feb. 5, 2001, the first day of the trial, the 12 jurors and six alternates
met at a secret location in Midtown Manhattan and were driven to court by armed federal
marshals. Safety concerns were paramount for the jurors, who were not sequestered. The
jury room was guarded by marshals and was checked each morning by bomb-sniffing
dogs. But there was always the unexpected. One day, jurors said, they were startled when
someone climbed through the window. It turned out to be a workman looking to use the
bathroom.**®

Challenge: Court Security

Persons entering the courtroom had to pass through a metal detector and sign a
log book stating their purpose in attending the trial.**°

The defendants were shackled to the floor under the table®® To prevent the
jurors from realizing this, the jury was not present when defendants were brought
in and out.®' And, for this trial, there was no “all rise” when the judge entered.*?
Judge Sand believed it was important to conceal as much as possible any extraor-
dinary security measures.?>®

Challenge: Witness Security

The first witness to testify at the trial was Jamal Ahmed al-Fadl, formerly Osama
bin Laden’s payroll manager, whom the government had identified prior to his
testimony, even to defense counsel, only as CS-1, which stood for “confidential
source one.”?** He had been under U.S. protection in an undisclosed location for
five years after pleading guilty to a conspiracy charge in a secret proceeding in the
Southern District of New Y ork.”® “In 1996, Mr. Fadl fled [al-Qaeda] after he em-
bezzled about $110,000 from one of Mr. bin Laden’s companies, eventually walk-

247. See Feuer, supra note 213; Gross, supra note 26, at 21-22; Weiser, supra note 212;
Weliser, Jury Torn, supra note 220; Benjamin Weiser, Life-and-Death Questions in Embassy
Bombings Case, N.Y. Times, June 3, 2001, at 137 (reporting that “even Judge Leonard B. Sand
does not know their names”).

248. Weiser, Jury Torn, supra note 220.

249. See Hirsch, supra note 165, at 71.

250. Interview with Hon. Leonard B. Sand, June 25, 2007; see Gross, supra note 26, at 15 &
n.54; Hirsch, supra note 165, at 78.

251. Interview with Hon. Leonard B. Sand, June 25, 2007; see Hirsch, supra note 165, at 78.

252. See Hirsch, supra note 165, at 78.

253. Interview with Hon. Leonard B. Sand, June 25, 2007.

254. See Hirsch, supra note 165, at 103; Benjamin Weiser, Ex-Aide to Bin Laden Describes
Terror Campaign Aimed at U.S,, N.Y. Times, Feb. 7, 2001, at A1 [hereinafter Ex-Aide]; Benjamin
Weliser, Secret Witness Set to Testify in Terror Trial, N.Y. Times, Feb. 5, 2001, at B1; Benjamin
Weiser, U.S Videos of Qaeda Informer Offer Glimpse into a Secret Life, N.Y. Times, May 1,
2004, at A1 [hereinafter Qaeda Informer].

Al-Fadl is related by marriage to al-Nalfi. See Weiser, Qaeda Member, supra note 200;
Weiser, Held Secretly, supra note 200; Weiser, Qaeda Informer, supra.

255. See Weiser, Ex-Aide, supra note 254; Weiser, Qaeda Informer, supra note 254.
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ing into an American embassy in Africa and offering his services in the fight
against al-Qaeda.”**

Al-Fadl’s identity was not revealed to defense counsel until four days before
his scheduled testimony, and a protective order forbade counsel from revealing
his identity to their clients until the day before al-Fadl appeared in court.”®” Judge
Sand forbade courtroom artists from sketching al-Fadl’s face.?*®

Challenge: Religious Accommodation

An appointed attorney had to be dismissed for mocking his client’s religious be-
liefs.>>° When the client mentioned that he believed a martyr would be rewarded
with thirteen virgins, the attorney suggested that having thirteen fathers-in-law
would be more of a punishment.?®

Judge Sand carefully timed breaks in the trial to permit prayer at the appropri-
ate times by the Muslim defendants, whose entry to and exit from the courtroom
was made cumbersome by their hidden shackles.?**

Challenge: Classified Evidence

In order to have access to classified evidence, defense counsel had to have secu-
rity clearances.® Initially the attorneys objected to their adversaries’ invading
their privacy with background checks, but the government assured the attorneys
and the court that background information would not be shared with prosecutors
in the case.” The court ruled that a security clearance requirement did not violate
the defendants’ Sixth Amendment right to counsel.?**

Defense counsel could not discuss classified evidence with their clients, be-
cause the defendants did not have security clearances.?®

Judge Sand’s law clerks had security clearances.*®

256. Weiser, Qaeda Informer, supra note 254; see The 9/11 Commission Report 109 (2004)
(“Jamal Ahmed a Fadl walked into a U.S. embassy in Africa, established his bona fides as a for-
mer senior employee of Bin Ladin, and provided a major breakthrough of intelligence on the crea-
tion, character, direction, and intentions of al Qaeda.”).

257. See Hirsch, supra note 165, at 109.

258. Seeid.

259. Interview with Hon. Leonard B. Sand, June 25, 2007.

260. Id.

261. See Hirsch, supra note 165, at 78.

262. Leonard B. Sand, United States v. El Hage: Protective Order 5 (July 29, 1999); see
Gross, supra note 26, at 13; Benjamin Weiser, Bomb Suspects’ Lawyers to Need Security Checks,
N.Y. Times, July 1, 1999, at B5.

263. Seeid.

264. United States v. Bin Laden, 58 F. Supp. 2d 113 (S.D.N.Y. 1999); see Gross, supra note
26, at 13.

265. United States v. Bin Laden, No. 1:98-cr-1023, 2001 WL 66393 (S.D.N.Y. Jan. 25, 2001);
Leonard B. Sand, United States v. El Hage: Protective Order 1 15 (July 29, 1999); see Gross, Su-
pra note 26, at 12.

266. Interview with Hon. Leonard B. Sand, June 25, 2007.
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Challenge: Subpoenaing a Cabinet Officer

Al->’Owhali’s attorneys decided testimony from Secretary of State Madeleine Al-
bright might be helpful during the penalty phase of Al-’Owhali’s trial.®’ It was
reported that, “The lawyers . . . said they want[ed] to question Dr. Albright about
‘her knowledge of the number of Iragi children dying as a direct consequence of
the United States enforcement of United Nations sanctions following the gulf
war.”?® Judge Sand agreed to sign the subpoena,®®® but on the government’s mo-
tion he quashed it.””® Al-’Owhali presented at trial as a substitute for her live tes-
timony a 60 Minutes interview with Secretary Albright.?* Al-’Owhali aso pre-
sented similar evidence through a willing witness, former Attorney General Ram-
sey Clark.?"

267. See Hirsch, supra note 165, at 195-96 (reporting that al->’Owhali wanted to prove that
“U.S. government actions and al Qaeda actions could be viewed as similarly criminal”); Subpoena
for Albright in Bombings Trial, N.Y. Times, Apr. 18, 2001, at B7 [hereinafter Subpoena for Al-
bright].

268. Benjamin Weiser, U.S. Checks Evidence Sharing in the Embassy Bombings Trial, N.Y.
Times, May 16, 2001, at B6.

269. See Subpoena for Albright, supra note 267.

270. See Weiser, supra note 268.

271. See Hirsch, supra note 165, at 196.

272. See id.; Benjamin Weiser, Defense in Terror Trial Cites U.S. Sanctions Against Irag,
N.Y. Times, June 5, 2001, at B4.
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A Would-Be Spy

United States v. Regan
(Gerald Bruce Lee, E.D. Va.)

On August 23, 2001, federal agents arrested Brian Patrick Regan, a resident of
Bowie, Maryland, and a retired master sergeant of the U.S. Air Force, at Dulles
International Airport, aborting his trip to Zurich.?”® The government filed a crimi-
nal complaint against him the next day in the U.S. District Court for the Eastern
District of Virginia, accusing him of attempted espionage.””* The complaint ac-
cused him of attempting to sell to Irag, Libya, and Chinatop-secret information to
which he had access as a contract employee of the National Reconnaissance Of-
fice (NRO).?” Regan was indicted on October 23, 2001,%"® and superseding in-
dictments were filed on February 14%" and July 24, 2002.2”® The government
filed a notice of intent to seek the death penalty on April 19, 2002.2”° The court
assigned the case to Judge Gerald Bruce Lee.”®

273. United States v. Regan, 221 F. Supp. 2d 672, 675 (E.D. Va. 2002); United States v.
Regan, 221 F. Supp. 2d 666, 669 (E.D. Va. 2002); United States v. Regan, 221 F. Supp. 2d 661,
662-63 (E.D. Va. 2002); see Rona Kobel, An Unlikely Setting for Global Intrigue Espionage,
Balt. Sun, Feb. 11, 2003, at 1B; Retired Air Force Sergeant Accused of Spying Is Going to Trial,
N.Y. Times, Jan. 13, 2003, at A19 [hereinafter Going to Trial]; Susannah Rosenblatt, Arduous Dig
to Find Spy’s Buried Stash, L.A. Times, July 31, 2003, at 24.

274. United States v. Regan, 228 F. Supp. 2d 742, 745 (E.D. Va. 2002); Regan, 221 F. Supp.
2d at 674; Regan, 221 F. Supp. 2d at 668; Regan, 221 F. Supp. 2d at 662; Docket Sheet, United
States v. Regan, No. 1:01-cr-405 (E.D. Va. Oct. 23, 2001).

275. United States v. Regan, 281 F. Supp. 2d 795, 801 (E.D. Va. 2002); Regan, 228 F. Supp.
2d at 745; Regan, 221 F. Supp. 2d at 674; Regan, 221 F. Supp. 2d at 668; Regan, 221 F. Supp. 2d
at 662; see Going to Trial, supra note 273.

Regan served in the U.S. Air Force from 1980 to 2001, retiring as a master sergeant. Regan,
228 F. Supp. 2d at 745; Regan, 221 F. Supp. 2d at 674; Regan, 221 F. Supp. 2d at 668; Regan, 221
F. Supp. 2d at 662; see Going to Trial, supra note 273. Until his retirement, he worked at the Sig-
nals Intelligence Applications Integration Office of the NRO. Regan, 228 F. Supp. 2d at 745;
Regan, 221 F. Supp. 2d at 674; Regan, 221 F. Supp. 2d at 668; Regan, 221 F. Supp. 2d at 662.

276. Regan, 228 F. Supp. 2d at 745; Regan, 221 F. Supp. 2d at 674; Regan, 221 F. Supp. 2d at
668; Regan, 221 F. Supp. 2d at 662; Docket Sheet, supra note 274.

277. Regan, 228 F. Supp. 2d at 745; Regan, 221 F. Supp. 2d at 675; Regan, 221 F. Supp. 2d at
669; Regan, 221 F. Supp. 2d at 663; Docket Sheet, supra note 274.

278. Regan, 228 F. Supp. 2d at 746 (noting the filing of a superseding indictment in light of
the Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584 (2002)); Regan, 221 F. Supp. 2d at
675 (same); Regan, 221 F. Supp. 2d at 669 (same); Regan, 221 F. Supp. 2d at 663 (same); Docket
Shest, supra note 274.

279. Regan, 228 F. Supp. 2d at 746; Regan, 221 F. Supp. 2d at 675; Regan, 221 F. Supp. 2d at
669; Regan, 221 F. Supp. 2d at 663; Docket Sheet, supra note 274; see Going to Trial, supra note
273.

280. Docket Sheet, supra note 274; see U.S. Prosecutors Reconsider, Back Delay in Espionage
Suspect’s Trial, L.A. Times, Apr. 25, 2002, at 25 [hereinafter Prosecutors Reconsider]; Would-Be
Soy Given Lifein Prison, L.A. Times, Mar. 21, 2003, at 29 [hereinafter Life in Prison].

Tim Reagan and Joy Richardson interviewed Judge Lee for this report in the judge’s chambers
on October 2, 2006.
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On February 20, 2003, a jury convicted Regan of trying to sell secrets to Irag
and China, but acquitted him of trying to sell secretsto Libya?®! Thejury rejected
the death penalty on February 24,%%? and Regan was sentenced on March 20 to life
in prison without the possibility of parole.?®® Regan agreed to accept the life sen-
tence in exchange for the government’s not prosecuting his wife and alowing her
to keep part of his military pension.®*

Regan also agreed to disclose what he had done with classified information.?®®
Regan directed agents to a green plastic toothbrush holder and a purple plastic salt
shaker, each hidden near exit ramps off Interstate 95 between Washington, D.C.,
and Richmond, Virginia?®® These containers held coded descriptions of the loca-
tions of 19 buried bundles of classified documents—20,000 pages, five compact
discs, and five videotapes—hidden in Pocahontas State Park in Virginia and
Patapsco Valley State Park in Maryland.?®’

Challenge: Classified Evidence

Asiscommon for a spy case, Regan’s prosecution involved classified information
to which the defendant and defense counsel had to be given access.”® The defen-
dant and his attorneys were given access to the classified information and a com-
puter in a Sensitive Compartmented Information Facility (SCIF) located in the
courthouse.?®°

The SCIF is a secure facility located in the courthouse where the Defendant and his
attorneys may lawfully view classified information. Defense counsel may not remove
certain classified information from the SCIF, and the Defendant may not remove classi-
fied information from the SCIF. . . . The SCIF has been provided to the espionage defen-
dant and his counsel so that they may have access to classified information to prepare for
trial. The Defendant and his counsel must have access to classified information in a
“prosecution free zone.” Defense counsel and their client reasonably expect to be free to
work in the SCIF to compose work papers, trial memoranda, and tria strategy, free from
the roving eye of the prosecutor or the Court. Because the classified information involved

281. Docket Shest, supra note 274; see Josh Meyer, Would-Be Spy Won't Face Death Penalty,
L.A. Times, Feb. 25, 2003, at 15; The Week That Was, Balt. Sun, Feb. 23, 2003, at 2C; Life in
Prison, supra note 280.

282. Docket Shest, supra note 274; see Meyer, supra note 281; Rosenblatt, supra note 273;
The Week That Was, Balt. Sun, Mar. 2, 2003, at 2C; Life in Prison, supra note 280.

283. Docket Sheet, supra note 274; see Rosenblatt, supra note 273; Life in Prison, supra note
280.

284. See Lifein Prison, supra note 280.

285. See Rosenblatt, supra note 273.

286. Seeid.

287. Seeid.

288. United States v. Regan, 281 F. Supp. 2d 795, 801 (E.D. Va. 2002).

Because classified information is an issue in many cases brought in the district that is home to
the Pentagon and the Central Intelligence Agency, Judge Lee requires all of his law clerks to have
security clearances. Interview with Hon. Gerald Bruce Leg, Oct. 2, 2006.

289. Regan, 281 F. Supp. 2d at 800-01; see Reagan, supra note 162, at 19 (describing SCIFs).

Defense experts also had to obtain security clearances to examine classified documents. See
Prosecutors Reconsider, supra note 280.
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in this case relates to national security, the information must be kept secure. The SCIF af -
fords the Government a place to continue to protect classified information.?®

Discovered in Regan’s jail cell were apparently typewritten letters to his wife
and children and a page of code.?®* These documents appeared to concern the lo-
cations of hidden classified information.®* The government sought permission
from the court to search the SCIF to see if these documents were improperly cre-
ated on the computer there.?*® Judge Lee allowed a search, but established specia
procg&ures to preserve the attorney—client privilege and work-product protec-
tion.

In order to avoid any claims that the Government has had access to defense counsel’s
pre-trial preparation, the Court is not going to allow the United States Attorney or the
Federal Bureau of Investigation to conduct the search. Rather the Court is going to refer
this matter to a United States Magistrate Judge to supervise the process of securing the
defense’s SCIF computer hard drives and disks for imaging and their return to counsel.
The United States Magistrate Judge will work with a court selected neutral computer ex-
pert with proper security clearances to image the Defendant’s computer hard drives and
to search for the enumerated four items. (1) two letters to Anette Regan; (2) letters or
memoranda to his children; and (3) a page of code composed of letters and numbers. All
of the items listed above will be attached to the court’s Order, UNDER SEAL. If these
items are found on the hard drive, then the computer expert will provide this information
in electronic and hard copy to the United States Magistrate Judge for review. The United
States Magistrate Judge is directed to report the computer expert’s findings to all counsel
and the District Judge. CIPA Court Security Officer Christine K. Gunning is directed to
maintain the imaged hard drive in a secure location until the verdict is reached in this
case and further order of the court. The accompanying order will provide specific details
regarding the logistics of the computer imaging and search process.

VIII. Post-Verdict Search Procedures

After the jury has reached its verdict in this case, the Government may seek leave of
Court to conduct a further search on the hard drives and floppy disks. The Government
shall notify defense counsel of its intentions by a written motion. The Government must
notice its motion for a hearing with the Clerk’s Office, and then the motion shall be heard
by the Court. Once the Government has reviewed the material that was seized pursuant to
the search, the Government may make use of the items as it deems proper.

Additionally, the appointed computer expert shall not reveal the contents of the
search to anyone except the Magistrate Judge appointed to work on this case.

This Memorandum Opinion and its accompanying Order SHALL be placed UNDER
SEAL, to avoid revealing any information that might adversely affect a potential juror in
thetrial of Defendant Brian Patrick Regan.*®

290. Regan, 281 F. Supp. 2d at 801; see Anita Hudlin, If These Walls Could Talk. . ., Wash.
Post, May 28, 2006, at D1 (“the SCIF is a sanctuary, the ultimate members-only club for the keep-
ers of secrets”).

291. 1d. at 800, 807.

292. 1d. at 800, 804-05.

293. 1d. at 799-800.

294, 1d. at 800.

295. Id. at 806-07. The memorandum opinion was unsealed on March 10, 2003. Docket Shest,
supra note 274.
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Overturned Convictionsin Detroit

United Satesv. Koubriti
(Gerald E. Rosen, E.D. Mich.)

Six days after the September 11, 2001, attacks on the United States, federal agents
visited a suspected Detroit apartment residence of Nabil a-Marabh, a suspect in
the attacks.”® Apparently al-Marabh had moved, and the current residents—
Karim Koubriti, Ahmed Hannan, and Farouk Ali-Haimoud—consented to a
search.?®’ Agents found fraudulent identification documents in the name of
Youssef Hmimssa, a former roommate, who had asked them to hold the docu-
ments for him.*® Koubriti and Hannan admitted that they knew that the docu-
ments were fraudulent.”® They were arrested that day and charged on the follow-
ing day; they were indicted on September 27 for possession of false documents.>®
Hmimssa, who was arrested in Cedar Rapids, lowa, also was indicted on Septem-
ber 273" Ali-Haimoud was arrested with Koubriti and Hannan, but he was not
indicted until March 27, 2002.3°% Abdel 11ah Elmardoudi, the alleged ringleader in
Chicago, also was indicted on March 27.3% On August 28, 2002, the government

296. United States v. Koubriti, 305 F. Supp. 2d 723, 724-25, 727 (E.D. Mich. 2003) (sanction-
ing Attorney General John Ashcroft for false and public statements about the case in violation of
the court’s gag order); United States v. Koubriti, 252 F. Supp. 2d 424, 426 (E.D. Mich. 2003)
(agreeing to partialy close the juror voir dire); United States v. Koubriti, 199 F. Supp. 2d 656,
658-59 (E.D. Mich. 2002) (denying motions to suppress evidence acquired during the search of
the apartment); United States v. Koubriti, No. 2:01-cr-80778, 2001 WL 1525270, at *1 (E.D.
Mich. Oct. 16, 2001) (denying bond release pending trial); see David Johnston, 3 Held in Detroit
After Aircraft Diagrams Are Found, N.Y. Times, Sept. 20, 2001, at B2; Philip Shenon & Don Van
Natta, Jr., U.S. Says 3 Detainees May Be Tied to Hijackings, N.Y. Times, Nov. 1, 2001, at Al;
Don Van Natta, Jr., Hundreds of Arrests, but Promising Leads Unravel, N.Y. Times, Oct. 21,
2001, at B1.

297. Koubriti, 305 F. Supp. 2d at 727; Koubriti, 199 F. Supp. 2d at 660-61; Koubriti, 2001
WL 1525270, at *1.

Two days later, al-Marabh was arrested in Burbank, Illinois. See Shenon & Van Natta, supra
note 296; Jodi Wilgoren, Trail of Man Sought in 2 Plots Leads to Chicago and Arrest, N.Y.
Times, Sept. 21, 2001, at B8. The government ultimately decided to merely deport him. See
Danny Hakim, Trial Set to Begin for Four Men Accused of Being in Terror Cell, N.Y. Times, Mar.
17, 2003, at A15.

298. Koubiriti, 305 F. Supp. 2d at 727; Koubriti, 252 F. Supp. 2d at 426; Koubriti, 199 F. Supp.
2d at 658; Koubriti, 2001 WL 1525270, at * 2; see Johnston, supra note 296; Shenon & Van Natta,
supra note 296; Van Natta, supra note 296.

299. Koubriti, 2001 WL 1525270, at *2, 6.

300. Koubriti, 252 F. Supp. 2d at 426; Koubriti, 199 F. Supp. 2d at 658-59; Koubriti, 2001
WL 1525270, at *1.

301. Koubriti, 199 F. Supp. 2d at 658; Koubriti, 2001 WL 1525270, at *1 n.2; see Danny Ha-
kim, Informer |s Cited as the Key to Unlocking a Terrorist Cell, N.Y. Times, Aug. 30, 2002, at
A10; Shenon & Van Natta, supra note 296; Van Natta, supra note 296.

302. Koubriti, 252 F. Supp. 2d at 426; Koubriti, 199 F. Supp. 2d at 658 n.1.

303. Koubriti, 199 F. Supp. 2d at 658 n.1; see United States v. Elmardoudi, 501 F.3d 935,
937-38 (8th Cir. 2007); see also Hakim, supra note 297.
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